
  

    

 
 

   
 

  

  

  

  

    

    

 

     
 

       
       

     
   
     

 
   

   
          
  
       

     
 

   
 

 
 

 
     

 
 

    
      

  
 

   
 

 
 

 
 

 
 

     
    

  
 

 
 

DRAFT 4
Agenda Item 

AGENDA STAFF REPORT 

ASR Control 24-000028 

MEETING DATE: 02/27/24 

LEGAL ENTITY TAKING ACTION: Board of Supervisors 

BOARD OF SUPERVISORS DISTRICT(S): 5 

SUBMITTING AGENCY/DEPARTMENT: OC Public Works   (Approved) 

DEPARTMENT CONTACT PERSON(S): James Treadaway (714) 667-9700 

Charlene Reynolds (949) 252-5183 

SUBJECT: Award Contract for Pre-Construction for JWA Taxiways A, D and E Reconstruction 

CEO CONCUR COUNTY COUNSEL REVIEW CLERK OF THE BOARD 

Pending Review Approved Agreement to Form Discussion 
3 Votes Board Majority 

Budgeted: Yes Current Year Cost: See Financial Annual Cost: N/A 
Impact Section 

Staffing Impact: No # of Positions: Sole Source: No 
Current Fiscal Year Revenue: N/A 
Funding Source: See Financial Impact Section County Audit in last 3 years: No 
Levine Act Review Completed: Yes 
Prior Board Action: 1/9/2024 #16, 9/26/2023 #21 

RECOMMENDED ACTION(S): 

1. Find that the project is categorically exempt from CEQA, Class 1 (Existing Facilities) and Class 2 
(Replacement or Reconstruction) pursuant to CEQA Guidelines Sections 15301 and 15302. 

2. Award a contract to Flatiron West, Inc., to provide Construction Manager at Risk Pre-Construction 
Services for the John Wayne Airport Taxiways A, D and E Reconstruction Project, for a Guaranteed 
Maximum Price of $1,179,559, effective upon execution of all necessary signatures. 

3. Authorize the Director of OC Public Works or designee to execute the Construction Manager at Risk 
Pre-Construction Phase Services contract with Flatiron West, Inc. 

SUMMARY: 

Approval of a contract to Flatiron West, Inc. for the John Wayne Airport, Taxiways A, D and E 
Reconstruction Project will provide Construction Manager at Risk Pre-Construction Services for 
reconstruction of portions of Taxiways A, D and E to provide for the replacement of aging pavement on 
critical taxiways and to realign the taxiways to meet Federal Aviation Administration current separation 
guidance between the taxiways and the vehicle service road. 
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BACKGROUND INFORMATION: 

John Wayne Airport (JWA), located approximately 35 miles south of Los Angeles, between the cities of 
Costa Mesa, Irvine and Newport Beach, is owned and operated by the County of Orange (County) and is 
the only commercial service airport in Orange County. JWA’s service area includes more than three 
million people within the 34 cities and unincorporated areas of Orange County. In 2022, JWA served 
approximately 11.3 million passengers. The proposed JWA Taxiways A, D and E Reconstruction Project 
(Project) will reconstruct Taxiways A, D and E (Taxiways) east of Runway 2L-20R. The Project will also 
provide for a slight realignment of Taxiway A just south of the South Remain Over Night apron and 
associated reconstruction and realignment of the vehicle service road to maintain the separation guidelines 
along Taxiway A. The reconstruction of the Taxiways measures approximately 2,800 feet (Taxiway A), 
250 feet (Taxiway D) and 500 feet (Taxiway E). The length of reconstruction and realignment of the 
vehicle service road is approximately 3,200 feet adjacent to Taxiway A. Due to the critical nature and 
location of the Taxiways, careful planning and construction phasing is required, which will maximize 
safety and minimize impact to JWA operations to the greatest extent possible. 

On September 26, 2023, the Board of Supervisors (Board) approved Contract MA-080-24010110 with 
AECOM Technical Services, Inc. (AECOM) for Architect-Engineer consultant services for the Project, 
for a term of five years, in an amount not to exceed $3,413,274. 

On September 29, 2022, OC Public Works issued a Request for Qualifications (RFQ) for Construction 
Manager at Risk Services (Services) for the Project. The RFQ was advertised from January 19, 2023, 
through February 20, 2023, on the County online bidding system. Five submittals were received in 
response to the RFQ. Two submittals were pre-qualified to submit a proposal in response to the County’s 
subsequent Request for Proposals (RFP). 

On June 28, 2023, OC Public Works issued an RFP for the Project to the shortlisted respondents. Two 
proposals were received, deemed responsive and were scored accordingly. On January 9, 2024, the Board 
unanimously selected Flatiron West, Inc. to provide Services for the Project and directed OC Public 
Works to issue a revised Notice of Intent to Award (NOIA) and return to the Board for award of a 
Services contract. On January 18, 2024, the revised NOIA was issued indicating the selection of Flatiron 
West, Inc. 

OC Public Works is procuring Services for this Project in accordance with the 2020 Design and 
Construction Procurement Policy Manual (DCPM), Section 5.6. The Orange County Preference Policy is 
not applicable to contracts procured in accordance with the DCPM. 

Requirements of Title 2 of the Code of Federal Regulations (CFR), part 200 and Section 200.317-200.326 
of the Federal Aviation Administration (FAA) Airport Improvement Plan and 49 CFR Part 26, 
Participation by Disadvantage Business Enterprises in Department of Transportation Programs, apply to 
this proposed contract award. 

In accordance with the January 9, 2024, Minute Order, OC Public Works is bringing to the Board for 
award, Contract MA-080-24010874 (Contract) to Flatiron West, Inc. (Contractor) for Services for the 
Project, for a Guaranteed Maximum Price (GMP) of $1,179,559, effective upon execution of all necessary 
signatures. Upon substantial completion of the design by AECOM and negotiation of a GMP Proposal for 
construction services with the Contractor, OC Public Works will return to the Board for award of the 
Construction Services contract. 
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The Contractor's license number was verified as current and active through the California Contractors 
State License Board database on February 23, 2023, and a copy of the verification is on file. The 
Contractor is based in San Bernardino County. 

OC Public Works has conducted due diligence on the Contractor. Reference checks were satisfactory and 
completed with Houston Airport System, Dallas Love Field Airport and Sacramento Airport regarding 
similar Services. 

This Contract includes subconsultants. See Attachment B for Contract Summary Form. 

Compliance with CEQA: The proposed Project is Categorically Exempt (Classes 1 and 2) from the 
provisions of CEQA pursuant to CEQA Guidelines Sections 15301 and 15302 because it involves 
reconstruction of the existing Taxiways and associated vehicle service road, which does not include 
expansion of the existing use, and will have the same purpose and capacity of the existing Taxiways and 
service road. 

FINANCIAL IMPACT: 

Appropriations and Revenue for this Contract are included in Fund 281, Airport Construction Fund, FY 
2023-24 Budget. 

On March 24, 2023, the FAA approved JWA's Passenger Facility Charge (PFC) Application No. 2 and 
authorized the use of PFC revenue for this Project. 

The proposed Contract includes a provision stating the Contract may be terminated for convenience of the 
County upon less than seven days written notice to the Contractor and upon 10 days written notice to the 
Contractor prior to the effective date of the termination for cause without penalty to the County. 

STAFFING IMPACT: 

N/A 

REVIEWING AGENCIES: 

John Wayne Airport 

ATTACHMENT(S): 

Attachment A - Contract MA-080-24010874 with Flatiron West, Inc. 
Attachment B - Contract Summary Form 
Attachment C - Citations from Code of Federal Regulations 
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DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

a political subdivision of the State of California, hereinafter referred to as "County" 

"or"CM 
individually referred to as "Party", or collectively referred to as" 

" 

"Addenda" means written or graphic instruments issued pri 

" 

"Allowance" means an estimated dollar amount determined jointly by the 

"Alternate Systems Evaluations" means alternatives for design, means and methods or other s 

"Amendment" means a written instrument is 

"Construction Contract Time(s )" means the number of days or the dates related to the construction 

"Construction Documents" means plans, specifications and estimates prepared by the Design 

"Construction Fee" means the CM 's General Administrative & Overhead Fee (administrative 
's 

'sP 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

CONTRACT MA-080-24010874 

This Contract MA-080-24010874, made and entered into this by and between the County of 
Orange, and Flatiron 
West, Inc. with a place of business at 14726 Ramona Avenue, Suite 300, Chino, CA 91710, hereinafter 
designated the "Construction Manager at Risk Entity ARE, with County and CMARE sometimes 

Parties. 

CONTRACT 

NOW THEREFORE, in consideration of the mutual covenants and considerations hereinafter 
contained, it is agreed by and between the County and the CMARE as follows: 

ARTICLE 1 TERMS AND DEFINITIONS 

1. or to the submittal of the GMP 
(hereinafter defined) Proposal(s), which clarify, correct or change the GMP Proposal(s) 
requirements. 

2. County and the CMARE 
that is included in the Contract for the purpose of encumbering funds to cover the cost of items 
which have not been specified explicitly in the Contract. Allowance items may not be completely 
defined when the Contract is executed, but may be necessary to complete the project. Contract 
allowances are controlled by the County. 

3. cope 
considerations that are evaluated using value engineering principles and have the potential to reduce 
construction costs while still delivering a quality and functional Project that meets County 
requirements. 

4. sued after execution of the Contract Documents signed 
by the County and CMARE, stating their Contract upon all of the following: the addition, deletion 
or revision in the scope of services or Deliverables; the amount of the adjustment to the Contract 
Amount; the extent of the adjustment to the Contract Time; or modifications of other Contract 
terms. 

5. 
phase that as stated in Construction Documents applies to achievement of Substantial Completion 
of the Work. 

6. 
Professional after correcting for permit review requirements, provided pursuant to 2.7.5 and utilized 
for the Guaranteed Maximum Price Proposal. 

7. ARE 
costs, home office overhead and additional indirect costs) and Profit, whether at the CMARE 
principal or branch offices. The CMARE roject Manager, Project Engineer, Superintendent and 
Safety Officer shall be included as indirect project costs with the appropriate utilization rates. All 
other indirect labor shall be included in the general administration and overhead portion of the 
construction fee. 

2328901 
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"Construction Manager )" means the firm, corporation, or other approved 

"Contract" means the 

"Contract Amount" means the cost for 

"Contract Documents" means the following items and documents m descending order of 

"Cost of the Work" means direct construction phase costs necessarily incurred by the CM 

's 

"County" means the County of Orange, a political subdivision of the State of California, and its 

"Critical Path Schedule" means the sequence of activities from the start of the Work to the 

"Day" means calendar day unless otherwise specifically noted in the Contract Documents. 

" Phase (Services)" means the work 

"Design Professional" means the qualified, licensed person, firm, corporation or in 

"Float" means the number of Days by which an activity can be delayed without lengthening the 

"General Conditions" means tho 

"Guaranteed Maximum Price (GMP)" means the sum of the maximum Cost of the Work including 
's Construction Fee, General Conditions Co 

"Guaranteed Maximum Price (GMP) Proposal" means the offer or proposal of the CM 

County of Orange, OC Public Works    MA-080-24010874 
Flatiron West, Inc. 

8.  at Risk Entity (CMARE 
legal entity with whom the County has entered into this Contract to provide services as detailed in 
this Contract. 

9. written document signed by the County and CMARE covering the Pre-
Construction phase of the Project, and including other documents itemized and referenced in or 
attached to and made part of this Contract, including the below referenced General Conditions. 

10. Pre-Construction Phase Services for this Contract as 
identified in Article 4. 

11. 
precedence executed by the County and the CMARE: (i) all written modifications, amendments; 
(ii) this Contract, including all exhibits and attachments; and (iii) Construction Documents. 

12. ARE in 
the proper performance of the Work. The Cost of the Work shall include direct labor costs, 
subcontract costs, costs of materials and equipment incorporated in the completed construction, 
costs of other materials and equipment, temporary facilities, building permit fees (if not paid for by 
County), materials testing, and related items. The Cost of the Work shall not include the CMARE 
Construction Fee, General Conditions Cost, or taxes. 

13. 
representatives, alternate designation, County. 

14. 
Substantial Completion of the Project. Any delay in the completion of these activities will extend 
the Substantial Completion date. 

15. 

16. Pre-Construction products prepared by the CMARE in 
performing the Scope of Work, attached hereto and as described in this Contract. 

17. -house force 
who furnishes design, construction support, and/or construction administration services required 
for the Project. 

18. 
Critical Path and extending the Substantial Completion date. 

19. se costs defined as General Conditions in the Construction 
Contract and its General Conditions as attached hereto. 

20. 
the CMARE sts, sales tax. 

21. ARE 
submitted on the prescribed form setting forth the GMP prices for the entire Work or portions of 
the Work to be performed during the construction phase. The GMP Proposal(s) are to be developed 
pursuant to Article 2 of this Contract. 

2328901 
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"Laws and Regulations; Laws or Regulations" means any and all applicable laws, rules, 

"Notice to Proceed (NTP)" means a written notice given by County to the CMAR 
's obliga 

"Payment Request" means the form that is accepted by the County and used by the CM 

"Plans" means documents which visually represent the scope, extent and character of the Work to 

"Project" means the works to be 

"Project Engineer" shall mean design engineer or designer who is responsible charge of preparing 

"Project Manager" means a County appointed personnel to act as liaison between the County and 

Project Manager. The County's Project Manager shall coordinate the activities of the County's staff 
CMARE. The County's Project Manager shall have the right to require 

shall review and approve the appointment of the replacement for the CMARE's project manager 

Manger's actions do not affect the legal rights and obligations of County. 

"Project Team" means 

"Schedule of Values (SOV)" means the detailed breakdown by discipline or unit prices and costs 

"Shop Drawings" means all drawings, diagrams, schedules 

County of Orange, OC Public Works    MA-080-24010874 
Flatiron West, Inc. 

22. 
regulations, ordinances, codes and orders of any and all governmental bodies, agencies, authorities 
and courts having jurisdiction. 

23. E fixing the date 
on which the CMARE will start to perform the CMARE tions under this Contract. 

24. ARE in 
requesting progress payments or final payment and which will include such supporting 
documentation as is required by the Contract Documents and or the County. 

25. 
be furnished and performed by the CMARE during the construction phase and which have been 
prepared or approved by the Design Professional and the County. Includes Drawings that have 
reached a sufficient stage of completion and released by the Design Professional solely for the 
purposes of review and/or use in performing constructability or biddability reviews and in preparing 
cost estimates (e.g. conceptual design drawings, preliminary design drawings, detailed design 
drawings at 35%, 65%, 95% or 100% or schematic, design development, construction documents). 
Shop drawings are not Drawings as so defined. 

26. completed in the execution of this Contract as described in the 
Recital above and in the Scope of Work attached. 

27. 
the engineering plans, estimate, and specifications. 

28. 
the CMARE, to carry out the administration of this Contract and to monitor the CMARE's 
compliance with all the terms and conditions stated herein. All requests for information from or 
decisions by the County on any aspect of the Work or Deliverables will be directed to the County's 

assigned to work with the 
the removal and replacement of the CMARE project manager and key personnel. The Project 
Manager shall notify the CMARE in writing of such action. The CMARE shall accomplish the 
removal within 7 calendar days after written notice by the Project Manager. The Project Manager 

and key personnel. Said approval shall not be unreasonably withheld. The Project Manager shall 
have the authority to administer the rights and responsibilities of County so long as the Project 

29. Pre-Construction services team consisting of the Design Professional, 
CMARE, County Project Manager, and other stakeholders who are responsible for making 
decisions regarding the Project. 

30. 
as defined for the project in the Schedule of Values in the Construction Contract and its General 
Conditions as attached hereto. 

31.  and other data specifically prepared for 
the Work by the CMARE or a Subcontractor, Sub-subcontractor, manufacturer, supplier or 
distributor to illustrate some portion of the Work. 
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"Site" means the land or premises on which the Project is located. 

"Specifications" means to include, but is not limited to, the part(s) of the Contract Documents for 

"Subconsultant" means a person, firm or corporation having a Contract with the CM 

"Subcontractor" means an individual or firm having a direct Contract with the CM 

"Supplier" means a manufacturer, fabricator, supplier, distributor, materia 

"Updated schedule" means a current schedule developed from the baseline or subsequent schedule 

"Value Engineering" means alternatives for design, means and methods or other scope 

"Work" means the entire completed construction or the various separately identifiable parts thereof, 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

32. 

33. 
the construction phase consisting of written technical descriptions of materials, equipment, 
construction systems, standards and workmanship as applied to the Work and certain administrative 
details applicable thereto. 

34. ARE to furnish 
services required as its independent professional associate or consultant with respect to the Project. 

35. ARE or any 
other individual or firm having a Contract with the aforesaid Contractors at any tier, who undertakes 
to perform a part of the Pre-Construction phase services or Construction Work at the site for which 
the CMARE is responsible. Subcontractors will be selected through the Subcontractor bid process 
described in paragraph 2.8 of this Contract. 

36. lman or vendor having a 
direct Contract with CMARE or with any Sub-contractor to furnish materials or equipment to be 
incorporated in the construction phase Work by CMARE or any Sub-contractor. Major Suppliers 
will be selected through the Supplier bid process described in paragraph 2.8 of this Contract. 

37. 
through regular monthly review to incorporate as-built progress and any planned changes. 

38. 
considerations that are evaluated using value engineering principles and have the potential to reduce 
construction costs while still delivering a quality and functional Project that meets County 
requirements. 

39. 
required to be furnished during the construction phase. Work includes and is the result of 
performing or furnishing labor and furnishing and incorporating materials, resources and 
equipment into the construction, and performing or furnishing services and documents as required 
by the Contract Documents for the construction phase. 

ARTICLE 2 BASIC PRE-CONSTRUCTION SERVICES 

2.1 GENERAL 

2.1.1 The CMARE, to further the interests of the County, will perform the services required by, 
and in accordance with this Contract, to the satisfaction of the County, exercising the 
degree of care, skill and judgment a professional construction manager performing similar 
services in Orange County, California would exercise at such time, under similar 
conditions. The CMARE will, at all times, perform the required services consistent with 
sound and generally accepted construction management and construction contracting 
practice. The services being provided under this Contract will not alter any real property 
owned by the County. The CMARE will provide these services as applicable from the Pre-
Construction Phase through the end of the project design and GMP process. 

2.1.2 Program Evaluation: If requested, as a participating member of the Project Team, the 
CMARE will provide to the County and Design Professional a written evaluation of the 

2328901 
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's Project and Project Budget, each in terms of the other, with recommendations as 

's professional opinions 

member's responsibilities and roles 

 Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

County 
to the appropriateness of each. 

2.1.3 Project Meetings: The CMARE will attend Project Team meetings which may include, but 
are not limited to, regular Project management meetings, Project workshops, special 
Project meetings, construction document rolling reviews and partnering sessions. 

2.1.4 The CMARE will provide Pre-Construction services, described herein, in a proactive 
manner and consistent with the intent of the most current Drawings and Specifications. The 
CMARE will promptly notify the County in writing whenever the CMARE determines that 
any Drawings or Specifications should be revised for the Project and/or cause changes in 
the scope of Work requiring an adjustment in the cost estimate, Project Schedule, GMP 
Proposals and/or in the Contract Time for the Work, to the extent such are established. 

2.1.5 The CMARE, when requested by the County, will attend, make presentations and 
participate as may be appropriate in public agency and or community meetings, germane 
to the Project. The CMARE will provide drawings, schedule diagrams, budget charts and 
other materials describing the Project, when their use is required or apropos in any such 
public agency meetings. 

2.2 PROJECT MANAGEMENT PLAN 

2.2.1 If requested by the County, the CMARE will prepare and/or maintain a Project 
Management Plan (PMP), which may include the CMARE 
concerning: (a) Project milestone dates and the Project Schedule, including the broad 
sequencing of the design and construction of the Project, (b) investigations, if any, to be 
undertaken to ascertain subsurface conditions and physical conditions of existing surface 
and subsurface facilities and underground utilities, (c) alternate strategies for fast-tracking 
and/or phasing the construction, (d) the number of separate subcontracts to be awarded to 
Subcontractors and Suppliers for the Project construction, (e) permitting strategy, (f) safety 
and training programs, (g) construction quality control, (h) a commissioning program, (i) 
the cost estimate and basis of the project, (j) a matrix summarizing each Project Team 

, (k) a utility relocation strategy, (l) construction 
staffing requirements, right of way, temporary construction easement (TCE), right of entry, 
encroachment permit strategies and requirements, and (m) reduction to environmental 
resources and environmental regulatory permit acquisition strategies. 

2.2.2 The CMARE shall add detail to its previous version of the PMP as new information 
becomes available to keep it current throughout the Pre-Construction phase, so that the 
PMP is ready for implementation at the start of the construction phase. The 
update/revisions shall take into account (a) revisions in Drawings and Specifications; (b) 
the results of any additional investigatory reports of subsurface conditions, drawings of 
physical conditions of existing surface and subsurface facilities and documents depicting 
underground utilities placement and physical condition, whether obtained by the County, 
Design Professional or the CMARE, (c) unresolved permitting issues, and significant 
issues, if any, pertaining to the acquisition of land and right of way, (d) the fast-tracking if 
any of the construction, or other chosen construction delivery methods, (e) the requisite 
number of separate bidding documents to be advertised for solicitation of subcontractors 
and materials suppliers, (f) the status of the procurement of long-lead time equipment (if 
any) and/or materials, and (g) funding issues identified by the County. 
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The fundamental purpose of the " Schedule" is to identify, coordinate and record 

responsible for developing, maintaining and monitoring compliance with the "Project 

's and the tenants' occupancy 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

2.3 PROJECT SCHEDULE 

2.3.1 Project 
the tasks and activities to be performed by all of the Project Team members and then for 
the Project Team to utilize that Deliverable as a basis for managing and monitoring all 
members compliance with the schedule requirements of the Project. The CMARE is 

Schedule: on behalf of and to be used by the Project Team based on input from the other 
Project Team members. The Project Schedule will be consistent with the most recent 
revised/updated PMP. The Project Schedule will use the Critical Path Method (CPM) 
technique, unless required otherwise, in writing by the County. The CMARE will use 
scheduling software to develop the Construction Schedule that is acceptable to the County. 
The Construction Schedule shall be presented in graphical and tabular reports as agreed 
upon by the Project Team. If Construction phasing as described below is required, the 
Construction Schedule will indicate milestone dates for the phases once determined. 

2.3.2 The Construction Schedule shall include a CPM diagram schedule that shall show the 
sequence of activities, the interdependence of each activity and indicate the Critical Path. 

2.3.2.1 The CPM diagram schedule shall be in Days and indicate duration, earliest and latest start 
and finish dates for all activities, and total Float times for all activities except critical 
activities. The CMP diagram shall be presented in a time scaled graphical format for the 
Project as a whole. 

2.3.2.2 The CPM diagram schedule shall indicate all relationships between activities. 

2.3.2.3 The activities making up the schedule shall be sufficient detail to assure that adequate 
planning has been done for proper execution of the Work and such that it provides an 
appropriate basis for monitoring and evaluating the progress of the Work. 

2.3.2.4 The CPM diagram schedule shall be based upon activities, which would coincide with the 
schedule of values. 

2.3.2.5 The CPM diagram schedule shall show all submittals associated with each work activity 
and the review time for each submittal. 

2.3.2.6 The Construction Schedule shall show milestones, including milestones for County-
furnished information, and shall include activities for County-furnished equipment when 
those activities are interrelated with the CMARE activities. 

2.3.3 The Construction Schedule shall consider the County 
requirements showing portions of the Project having occupancy priority, and Contract 
Time, if applicable. 

2.3.4 Float time shall be as prescribed below: 

2.3.4.1 The total Float within the overall schedule, is for the exclusive use of the County, and is a 
resource available to the County as needed to meet Contract milestones and the Project 
completion date. 

2.3.4.2 Omitted 
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's plan for the performance of the 

 Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

2.3.4.3 Since Float time within the schedule is solely County owned, it is acknowledged that 
County-caused delays on the Project may be offset by County-caused time savings (i.e., 
Critical Path submittals returned in less time than allowed by the Contract, approval of 
substitution requests and credit changes which result in savings of time to the CMARE, 
etc.). In such an event, the CMARE shall not be entitled to receive a time extension or 
delay damages until all County-caused time savings are exceeded, and the Substantial 
Completion date is also exceeded. 

2.3.5 The Construction Schedule will be updated and maintained by the CMARE throughout the 
pre-construction phase such that it will not require major changes at the start of the 
construction phase to incorporate the CMARE 
construction phase Work. The CMARE will provide updates and/or revisions to the Project 
Schedule for use by the Project Team, whenever required, but no less often than at the 
monthly Project Team meetings. The CMARE will include with such submittals a narrative 
describing its analysis of the progress achieved to-date vs. that planned, any concerns 
regarding delays or potential delays, and any recommendations regarding mitigating 
actions. 

2.3.6 Construction Phasing: If phased construction is deemed appropriate and the County and 
Design Professional approve, the CMARE will review the design and make 
recommendations regarding the phased issuance of Construction Documents to facilitate 
phased construction of the Work, with the objective of reducing the Project Schedule 
and/or Cost of the Work. The CMARE will take into consideration such factors as natural 
and practical lines of work severability, sequencing effectiveness, access and availability 
constraints, total time for completion, construction market conditions, labor and materials 
availability, and any other factors pertinent to saving time and cost. 

2.4 DESIGN DOCUMENT REVIEWS 

2.4.1 The CMARE will evaluate periodically the availability of labor, materials/equipment, 
building systems, cost-sensitive aspects of the design; and other factors that may impact 
the cost estimate, GMP Proposals and/or the Construction Schedule. 

2.4.2 The CMARE will identify surface and subsurface investigations that, in its professional 
opinion, are required to provide the necessary information for the CMARE to construct the 
Project. Before initiating construction operations, the CMARE may request additional 
investigations in their GMP Proposal to improve the adequacy and completeness of the site 
condition information and data made available with the Construction Documents 

2.4.3 The CMARE will meet with the Project Team as required to review designs during their 
development. The CMARE will familiarize itself with the evolving documents through the 
various design phases. The CMARE will proactively advise the Project Team and make 
recommendations on factors related to construction costs, and concerns pertaining to the 
feasibility and practicality of any proposed means and methods, selected materials, 
equipment and building systems, and labor and material availability. The CMARE will 
furthermore advise the Project Team on proposed site improvements, excavation and 
foundation considerations, as well as concerns that exist with respect to coordination of the 
Drawings and Specifications. The CMARE will recommend cost effective alternatives. 

2.4.4 The CMARE will routinely conduct constructability and biddability reviews of the 
Construction Documents as necessary to satisfy the needs of the Project Team. The reviews 
will attempt to identify all discrepancies and inconsistencies in the Construction 
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Documents especially those related to clarity, consistency, and coordination of Work for 
Subcontractors and Suppliers. 

2.4.4.1 Constructability Reviews: The CMARE will evaluate whether (a) the Drawings and 
Specifications are configured to enable efficient construction, (b) design elements are 
standardized, (c) construction efficiency is properly considered in the Drawings and 
Specifications, (d) module/preassembly design are prepared to facilitate fabrication, 
transport and installation, (e) the design promotes accessibility of personnel, material and 
equipment and facilitates construction under adverse weather conditions, (f) sequences of 
Work required by or inferable from the Drawings and Specifications are practicable, and 
(g) the design has taken into consideration, efficiency issues concerning; access and 
entrance to the site, laydown and storage of materials, staging of site facilities, construction 
parking, and other similar pertinent issues. The CMARE shall identify, to the greatest 
extent practicable, discrepancies and inconsistencies in the Construction Documents. 

2.4.4.2 Biddability Reviews: The CMARE will check cross-references and complementary 
Drawings and sections within the Specifications, and in general evaluate whether (a) the 
Drawings and Specifications are sufficiently clear and detailed to minimize ambiguity and 
to reduce scope interpretation discrepancies, (b) named materials and equipment are 
commercially available and are performing well or otherwise, in similar installations, (c) 
Specifications include alternatives in the event a requirement cannot be met in the field, 
and (d) in its professional opinion, the Project is likely to be subject to differing site 
conditions. The CMARE shall identify, to the greatest extent practicable, discrepancies and 
inconsistencies in the Construction Documents. 

2.4.4.3 The results of the reviews will be provided to the County in formal, written reports clearly 
identifying all discovered discrepancies and inconsistencies in the Drawings and 
Specifications with notations and recommendations made on the Drawings, Specifications 
and other documents. The written reports will be provided whenever required, but not less 
often than at the Project Milestones. If requested by the County, the CMARE will meet 
with the County and Design Professional to discuss any findings and review reports. 

2.4.4.4 The CMARE 
reduce the number of Requests for Information (RFIs) and changes during the construction 
phase, responsibility for the Drawings and Specifications will remain with the Design 
Professional and not the CMARE. 

2.4.5 Notification of Variance or Deficiency: It is the CMARE 
Design Professional in ascertaining that, in the CMARE 
Construction Documents are in accordance with applicable laws, statutes, ordinances, 
building codes, rules and regulations. If the CMARE recognizes that portions of the 
Construction Documents are at variance with applicable laws, statutes, ordinances, 
building codes, rules and regulations, it will promptly notify the Design Professional and 
County in writing, describing the apparent variance or deficiency. However, the Design 
Professional is ultimately responsible for the compliance with those laws, statutes, 
ordinances, building codes, rules and regulations. 

2.4.6 Value Engineering Evaluations: The Project Team will routinely identify and evaluate 
using value engineering principles any alternate systems, approaches, design changes that 
have the potential to reduce Project costs while still delivering a quality and functional 
product. If the Project Team agrees, the CMARE in cooperation with the Design 
Professional will perform a cost/benefit analysis of the alternatives and submit such in 
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writing to the Project Team. The Project Team will decide which alternatives will be 
incorporated into the Project. The Design Professional will have full responsibility for the 
incorporation of the alternatives into the Drawings and Specifications. The CMARE will 
include the cost of the alternatives into the cost estimate and any GMP Proposals. 

2.6 COST ESTIMATES 

2.6.1 Unless otherwise agreed by both Parties, within 14 calendar days after receipt of the 
documents for the various phases of Pre-Construction, the CMARE shall provide a detailed 
cost estimate and a written review of the documents. The Design Professional and CMARE 
shall reconcile any discrepancies on the estimate to arrive at a GMP. If no consensus is 
reached, the County will make the final determination. 

2.6.2 If any estimate submitted to the County exceeds previously accepted estimates or the 
County ARE shall make appropriate recommendations on 
methods and materials to the County and Design Professional that he believes will bring 
the project back into the Project budget. 

2.6.3 In between these milestone estimates, the CMARE shall periodically provide a tracking 
report which identifies the upward or downward movements of costs due to value 
engineering or scope changes. It shall be the responsibility of the CMARE to keep the 
County and Design Professional informed as to the major trend changes in costs relative to 
the County 

2.6.4 If requested by the County, the CMARE 
based upon historical records of similar type projects to assist the County in the financing 
process. 

2.6.5 As this Contract may be funded in whole or in part by the Federal Government, CMARE 
shall comply with the Federal labor standards provisions set forth in the Contract. If the 

less than the higher of the two rates. 

2.7 GUARANTEED MAXIMUM PRICE (GMP) PROPOSALS 

2.7.1 The proposed GMP for the entire Work (or portions thereof) will be presented in a format 
acceptable to the County. Due to the potential for the County to update procedures without 
notice, CMARE must verify with the County the current submittal requirements and 
procedures when entering into these services. 

2.7.1.2 The County may request a GMP Proposal for all or any portion of the Project and at any 
time during the Pre-Construction phase. Any GMP Proposals submitted by the CMARE 
will be based on and consistent with the current update/revised cost estimate at the time of 
the request, the associated estimates for construction costs and include any clarifications 
or assumptions upon which the GMP Proposal(s) are based. 

2.7.2 Guaranteed Maximum Price is comprised of the following not-to-exceed cost 
reimbursable or lump sum amounts defined below. 

2.7.2.1 The Cost of the Work is actual costs and is a not-to-exceed, reimbursable amount. 
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2.7.2.2 The General Conditions Costs are a firm fixed lump sum amount which will include bonds 
and insurance premiums based on the full Contract price for construction. 

2.7.2.3 Taxes are deemed to include all sales, use, consumer and other taxes which are legally 
enacted when negotiations of the GMP were concluded, whether or not yet effective or 
merely scheduled to go into effect. Taxes are actual costs and are a not-to-exceed 
reimbursable amount. 

2.7.3 Not used. 

2.7.4 GMPs are cumulative. 

2.7.5 The CMARE, in preparing any GMP Proposal will prepare its GMP in accordance with 
the County 
Documents (including all addenda). The CMARE will mark the face of each document of 
each set upon which its proposed GMP is based. The CMARE will send one set of those 
documents to the County Manager, keep one set and return the third set to the 
Design Professional. 

2.7.6 An updated/revised Construction Schedule will be included with any GMP Proposal(s) that 
reflects the Construction Documents. Any such Project Schedule updates/revisions will 
continue to comply with the requirements of paragraph 2.3. 

2.7.7 GMP savings resulting from a lower actual project cost than anticipated by the CMARE 
remaining at the end of the project will revert to County. 

2.7.8 GMP Proposal(s) Review and Approval shall be prescribed below: 

2.7.8.1 The CMARE will meet with the County and Design Professional to review the GMP 
Proposal(s) and the written statement of its basis. In the event the County or Design 
Professional discovers inconsistencies or inaccuracies in the information presented, the 
CMARE will make adjustments as necessary to the GMP Proposal, its basis or both. 

2.7.8.2 The County upon receipt of any GMP proposal from the CMARE, may submit the GMP 
Plans and Specifications to an independent third party or to the Design Professional for 
review and verification. The third party or Design Professional will develop an independent 
estimate of the Cost of the Work and review the Construction Schedule for the associated 
scope of the GMP Proposals. 

2.7.8.3 If the CM GMP Proposal is greater than the independent third party or Design 
County may require the CMARE to reconfirm its GMP 

Proposal. The CMARE 
estimate for the Cost of Work as part of his GMP or present a report within seven days of 
a written request to the County identifying, explaining and substantiating the differences. 
The CMARE may be requested to, or at its own discretion, submit a revised GMP Proposal 
for consideration by the County. At that time the County may do one of the following: 

(a) Accept the CM original or revised GMP Proposal, if 
within the County 

(b) Accept the CM original or revised GMP Proposal that 
exceeds the County 
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CMARE that the Project Budget has been increased to fund the 
differences. 

(c) Reject the CMARE 
it exceeds the County 

County may 
terminate this Contract and/or elect to not enter into a separate 
Contract with the CMARE for the construction phase associated 
with the scope of Work reflected in the GMP Proposal. 

(d) Wait to accept the GMP Proposal if the County believes adequate 
funding will be available in the future. 

2.7.8.4 If during the review and negotiation of GMP Proposals design changes are required, the 
County will authorize and cause the Design Professional to revise the Construction 
Documents to the extent necessary to reflect the agreed-upon assumptions and 
clarifications contained in the final approved GMP Proposal. Such revised Construction 
Documents will be furnished to the CMARE. The CMARE will promptly notify the Design 
Professional and County in writing if any such revised Construction Documents are 
inconsistent with the agreed-upon assumptions and clarifications. 

2.8 MAJOR SUBCONTRACTOR AND MAJOR SUPPLIER SELECTIONS 

2.8.1 The selection of major Subcontractors and major Suppliers may occur prior to submission 
of a GMP Proposal. Major Subcontractors may be selected based on qualifications or a 
combination of qualifications and price. Subcontractors shall not be selected based on price 
alone. Except as noted below, the selection of major Subcontractors/Suppliers is the 
responsibility of the CMARE. In any case, the CMARE is solely responsible for the 
performance of the selected Subcontractors/Suppliers. 

2.8.1.1 The CMARE will prepare a Subcontractor/Supplier selection plan and submit the plan to 
the County for approval. This subcontractor selection plan shall identify those 
subcontractor trades anticipated to be selected by qualifications only per Article 2.8.2 and 
those subcontractor trades anticipated to be selected by qualifications and competitive bid 
in accordance with Article 2.8.3. This plan will also identify those subcontractor trades that 
will not be selected through a formalized qualifications-based selection process. The 
subcontractor selection plan must be consistent with the selection requirements included in 
this Contract. 

2.8.1.2 The CMARE will assist the County in meeting overall DBE goals as referenced in Section 
7.05. 

2.8.2 Selection by qualifications only - The County may approve the selection of a 
Subcontractor(s) or Suppliers(s) based only on their qualifications when the CMARE can 
demonstrate it is in the best interest of the Project. 

2.8.2.1 Qualification based selection of a Subcontractor(s)/Supplier(s) should only occur during 
the pre-construction 
prior to the submittal of the GMP Proposal. 

2328901 

Page 11 of 62



 
    

           
         

 

      

         
   

        
       

      
  

         
       

 

           
           

          
         

            
            

     
       

  

       
        

  

      
    

  

             
           

          
           

 

           
 

       
         

           
      

      
      

       
            
         

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

's Project 

's 

services requested. The Subcontractor bid, provided on the Subcontractors' letterhead, 

Attachment A
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2.8.2.2 The CMARE shall apply the approved subcontractor selection plan in the evaluation of the 
qualifications of a Subcontractor(s) or Supplier(s) and provide the County with its review 
and recommendation. 

2.8.2.3 The CMARE must receive County approval of the selected Subcontractor(s)/Supplier(s). 

2.8.2.4 The CMARE will negotiate costs for services/supplies from each Subcontractor/Supplier 
selected under this method. 

2.8.3 Selection by qualifications and competitive bid - The CMARE shall apply the 
subcontractor selection plan in the evaluation of the qualifications of a Subcontractor(s) or 
Supplier(s) and provide the County with its process to prequalify prospective 
subcontractors and suppliers. All Work for major subcontractors and major suppliers shall 
then be competitively bid to the prequalified subcontractors unless a Subcontractor or 
Supplier was selected pursuant to paragraph 2.8.2 above. Competitive bids may occur prior 
to or after the GMP Proposal(s). 

2.8.3.1 The CMARE will develop Subcontractor and Supplier interest, submit the names of a 
minimum of three qualified Subcontractors or Suppliers for each trade in the Project for 
approval by the County and solicit bids for the various Work categories. The CMARE will 
identify the Small Business Enterprise Subcontractors and Suppliers and during the bidding 
process keep the County informed on the progress of meeting the desired SBE goal. If there 
are not three qualified Subcontractors/Suppliers available for a specific trade or there are 
extenuating circumstances warranting such, the CMARE may request approval by the 
County to submit less than three names. No change in the recommended 
Subcontractors/Suppliers will be allowed without prior written notice to the County. 

2.8.3.2 If the County objects to any nominated Subcontractor/Supplier or to any self-performed 
Work for reasonable grounds, the CMARE will nominate a substitute 
Subcontractor/Supplier that is acceptable to the County. 

2.8.3.3 The CMARE will distribute Drawings and Specifications, and when appropriate, conduct 
a pre-bid conference with prospective Subcontractors and Suppliers with County 
Manager or their designee present. 

2.8.3.4 If the CMARE desires to self-perform certain portions of the Work, it will request to be 
one of the approved Subcontractor bidders for those specific bid packages. The CMARE 
bid will be evaluated in accordance with the process identified below. If events warrant 
and the County concurs that in order to ensure compliance with the Project Schedule and/or 
cost, the CMARE may self-perform Work without bidding or re-bidding the Work. 

2.8.3.5 The CMARE shall request the pre-qualified Subcontractors to provide a detailed bid for 
the 
shall contain sufficient information (i.e. unit costs/amounts) to allow an evaluation of the 
reasonableness of bid costs. The CMARE shall receive, open, record and evaluate the bids. 
The apparent low bidders will be interviewed to determine the responsiveness of their 
proposals. In evaluating the responsiveness of bid proposals, the CMARE, in addition to 
bid price, may consider the following factors: past performance on similar projects, 
qualifications and experience of personnel assigned, quality management plan, approach 
or understanding of the Work to be performed, and performance schedule to complete the 
Work. The final evaluation of Subcontractor/Supplier bids will be done with the County 
Project Manager in attendance to observe and witness the process. The CMARE will 
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resolve any Subcontractor/Supplier bid withdrawal, protest or disqualification in 
connection with the award at no increase in the Cost of the Work. 

2.8.4 The CMARE will be required to prepare two (2) different reports on the subcontracting 
process as prescribed below: 

2.8.4.1 Within fifteen (15) days after each major subcontractor/Supplier bid opening process, the 
CMARE will prepare a report for the County 
recommended Subcontractors/Supplier for each category of Work. The report will provide 
(a) the name of the recommended Subcontractor/Supplier and the amount of the 
Subcontractor/Supplier bid for each subcontract, (b) the sum of all recommended 
Subcontractor/Supplier bids received, (c) a copy of the bids received from each 
subcontractor, and (d) trade work and its cost that the CMARE intends to self-perform, if 
any. 

2.8.4.2 Upon completion of the Subcontractor/Supplier bidding process, the CMARE shall submit 
a summary report to the County of the entire Subcontractor/Supplier selection process. The 
report will indicate, by bid process, all Subcontractors/Suppliers contacted to determine 
interest, the Subcontractors/Suppliers solicited, the bids received, and costs negotiated, and 
the recommended Subcontractors/ Suppliers for each category of Work. 

2.8.5 The approved Subcontractors/Suppliers will provide a Schedule of Values that reflects their 
final accepted bid proposal, which will be used to create the overall Project Schedule of 
Values. 

2.8.6 If after receipt of sub-bids or after award of Subcontractors and Suppliers, the County 
objects to any nominated Subcontractor/Supplier or to any self-performed Work for good 
reason, the CMARE will nominate a substitute Subcontractor or Supplier, preferably if 
such option is still available, from those who submitted Subcontractor bids for the Work 
affected. Once such substitute Subcontractors and Suppliers are consented to by the 
County, the CMARE's proposed GMP for the Work or portion thereof will be 
correspondingly adjusted to reflect any higher or lower costs from any such substitution. 

2.8.7 Promptly after receipt of the Notice of Intent to Award, the County will conduct a pre-
award conference with the CMARE and other Project Team members. At the pre-award 
conference, the CMARE will (a) review the nominated slate of Subcontractors and 
Suppliers and discuss any concerns with or objections that the County has to any nominated 
Subcontractor or Supplier; (b) discuss County concerns relating to any proposed self-
performed Work; (c) review the CMARE 
the construction phase; (d) discuss the conditions, within the Contract Price for the 
construction phase Work; (e) resolve possible time frames for the Date of Commencement 
of the Contract time for the construction phase Work; (f) schedule the pre-construction 
conference; and (g) discuss other matters of importance. 

ARTICLE 3 

3.1 Omitted 
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ARTICLE 4  CONTRACT AMOUNT AND PAYMENTS 

4.1 CONTRACT AMOUNT FOR PRE-CONSTRUCTION SERVICES 

4.1.1 Based on the pre-construction services fee submitted by the CMARE in a separate price proposal, 
and accepted by the County (which by reference is made a part of this Contract); the County will 
pay the CMARE a Maximum Contract Price of $1,179,559 as follows: 

The CMARE shall provide the basic services described in Article 2 and Attachment A for 
a Guaranteed Maximum Price of $1,179,559. 

Total Pre-Construction Services Contract Price for the Project: $1,179,559 

Construction Fee for the Project:  10.0% 

Bond Cost for the Project:  0.80% 

4.2 PAYMENTS 

4.2.1 Requests for monthly payments by the CMARE for Pre-Construction services will be 

a progress report, detailed invoices and receipts, if applicable. Any requests for payment 
will include, as a minimum, a narrative description of the tasks accomplished during the 

requests for payment, based on their respective fee schedules in Attachment C, plus similar 
narrative and listings of Deliverables associated with their Work. Payment for services 
negotiated as a lump sum shall be made in accordance with the percentage of work 
completed during the preceding month. Services negotiated as a not-to-exceed fee will be 
paid in accordance with the work effort expended on that service during the preceding 
month. 

4.2.2 The fees for the CMARE and any Subconsultants will be based upon the Classification 
Rates tables in Attachment C. 

4.2.3 The CMARE will pay all sums due to Subconsultants for services and reimbursable 
expenses within fourteen (14) calendar days after the CMARE has received payment for 
those services from the County. In no event will the County pay more than 90 percent of 
the Contract Amount until final acceptance of all Pre-Construction services, and award of 

CMARE for construction of the Project. 

4.2.4 The CMARE agrees that no charges or claims for costs or damages of any type will be 
made by it for any delays or hindrances beyond the reasonable control of the County during 
the progress of any portion of the services specified in this Contract. Such delays or 
hindrances, if any, will be solely compensated for by an extension of time for such 
reasonable period as may be mutually agreed between the Parties. It is understood and 
agreed, however, that permitting the CMARE to proceed to complete any services, in 
whole or in part after the date to which the time of completion may have been extended, 
will in no way act as a waiver on the part of the County of any of its legal rights herein. 

2328901 

Page 14 of 62



    

 

          
      

   

      
          

        
   

         
          

          
 

      
  

    
   

  
 

           
            

        
    

           
  

 
 

         

       
         

          
            

       
   

 

  

            
        

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

's "Home Based" office location and OC 

Cost of "Home Based" Xerox copies, faxes, and other supplies and materials 

 Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

4.3 ADDITIONAL PRE-CONSTRUCTION SERVICES 

4.3.1 CMARE S EXPENSE: CMARE will be responsible for all costs related to photo copying, 
telephone communications and fax communications while on County sites during the 
performance of work and services under this Contract. 

4.3.2 REIMBURSABLE ITEMS: Reimbursable items are non-salary items that are not included in 
the Scope of Work but necessary for completion of the work and must be authorized in 
advance by the County Project Manager. CMARE may be entitled to reimbursement for 
the following, upon prior approval by County: 

1) The actual costs of special equipment to be rented, leased or purchased by CMARE 
for use exclusively in the performance of the Scope of Services, to the extent such 
rental, lease, purchase and costs have been approved in writing by the County 
Project Manager. 

2) Printing expenses paid to outside Contractors; to the extent such Contractors and 
reproduction rates have been approved by the County Project Manager. 

3) Other actual costs and/or payments specifically approved and authorized in writing 
by the County Project Manager and actually incurred by CMARE in performance 
of this Contract. 

4) Travel costs shall only be reimbursed if approved in advance in writing by County 
Project Manager and are subject to the following restrictions: 

a. Reimbursement of mileage for the business use of a personal vehicle during 
the conduct of business within the Scope of Services of this Contract shall be 
based on the Internal Revenue Service Standard Mileage Rate in effect at the 
time. Mileage between the CMARE 
Public Works location, as well as mileage within OC Public Works property 
will not be reimbursed. 

5) 
associated with them will not be reimbursed. 

6) Cost of cellular phones, cell phone usage plans and usage minutes, and other mobile 
communication devices will not be reimbursed. 

4.3.2.1 All reimbursable expenses must be itemized on CMARE invoice(s) and documented with 
receipts. Receipts for reimbursable expenses must be submitted with all CMARE invoices. 
Invoices for reimbursable expenses without back-up receipts will not be paid. CMARE is 
responsible for submitting reimbursable invoices in a format that is acceptable to the 
County. Reimbursable items shall be charged at cost. Any third-party or subcontractor 
services shall also be charged at cost; no mark-ups will be allowed. 

ARTICLE 5 - COUNTY'S RESPONSIBILITIES 

5.1 The County, at no cost to the CMARE, will furnish the following information: 

5.1.1 One copy of data the County determines pertinent to the Work. However, the CMARE will 
be responsible for searching the records and requesting information it deems reasonably 
required for the Project. 
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5.1.2 All available data and information and requirements pertaining to relevant policies, 
standards, criteria, studies, etc. 

5.1.3 The name of the County employee or County 
Manager during the term of this Contract. The Project Manager has the authority to 
administer this Contract and will monitor the CMARE 
conditions stated herein. All requests for information from or decisions by the County on 
any aspect of the Work or Deliverables will be directed to the Project Manager. County 
shall give CMARE written notification if the person designated as the Project Manager 
changes. 

5.2 The County additionally will: 

5.2.1 Contract separately with one or more design professionals to provide architectural and/or 
engineering design services for the Project if it does not use its in-house forces. The scope 
of services for the Design Professional will be provided to the CMARE for its information. 
The CMARE will have no right to limit or restrict any changes of such services that are 
otherwise mutually acceptable to the County and Design Professional. 

5.2.2 Supply, without charge, all necessary copies of programs, reports, drawings, and 
specifications reasonably required by the CMARE except for those copies whose cost has 
been reimbursed by the County. 

5.2.3 Give prompt written notice to the CMARE when the County becomes aware of any default 
or defect in the Project or non-conformance with the Plans, Specifications and Estimates, 
or any of the services required hereunder. Upon notice of failure to perform, the County 
may provide written notice to CMARE that it intends to terminate the Contract unless the 
problem cited is cured, or commenced to be cured, within three days of CMARE 
of such notice. 

5.2.4 Notify the CMARE of changes affecting the budget allocations or schedule. 

5.3 The County Manager will have authority to approve the Project Budget and 
Project Schedule and render decisions and furnish information the Project Manager deems 
appropriate to the CMARE. This authority is only for the purpose of facilitating the Pre-
Construction phase. This approval authority is not binding or a commitment upon the 
County for the purposes of Project construction. 

ARTICLE 6  CONTRACT CONDITIONS 

6.1 PROJECT DOCUMENTS AND COPYRIGHTS 

6.1.1 County ownership of Project Documents: All work products (electronically or manually 
generated) including but not limited to: cost estimates, studies, design analyses, original 
mylar drawings, Computer Aided Drafting and Design (CADD) file, and other related 
documents which are prepared specifically in the performance of this Contract (collectively 
referred to as Project Documents) are to be and remain the property of the County and are 
to be delivered to the Project Manager before the final payment is made to the 
CMARE. Nonetheless, in the event these Projects Documents are altered, modified or 
adapted without the written consent of the CMARE, which consent the CMARE will not 
unreasonably withhold, the County agrees to hold the CMARE harmless to the extent 
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permitted by law, from the legal liability arising out of and or resulting from the County 
alteration, modification or adaptation of the Project Documents. 

6.1.2 License to County for Reasonable Use: The CMARE hereby grants, and will require its 
Subconsultants to allow the County, its agents, employees, and representatives for an 
indefinite period of time to reasonably use, make copies, and distribute as appropriate the 
Project Documents, works or Deliverables developed or created for the Project and this 
Contract. This license will also include the making of derivative works. In the event that 
the derivative works require the County to alter or modify the Project Documents, then 
Paragraph 6.1.1 applies. 

6.1.3 Documents to Bear Seal: When applicable and required by state law, the CMARE and its 
Subconsultants will sign and stamp by an applicable California professional all plans, 
works, and Deliverables prepared by them for this Contract. 

6.2 AMENDMENT TO PRE-CONSTRUCTION WORK 

6.2.1 CMARE shall make no changes in the work or perform any additional work without the 
County 

If such changes cause an increase in the cost of doing work or in the time required and are 
issued as a result of some action or inaction on the part of County, compensation shall be 
at hourly rates as indicated in the payment schedule. 

Reimbursable Items, Article 4 and Changes in Services, Article 2 and Scope of Work, must 
be specifically approved by County in writing before work begins. All changes in scope 
of work that amend this Contract may be subject to approval by County of Orange Board 
of Supervisors. 

A. County Initiated: County may, at any time, upon written notice, direct any changes 
in the work within the general scope of the Contract. If County shall determine 
that a change in the scope of services of the CMARE is desirable, a written order 
called an "Amendment" shall be issued by County which shall set forth the nature 
of the change. When an Amendment has been issued, CMARE shall expeditiously 
proceed to implement the change set forth therein. 

B. If CMARE believes that a change in the scope of services is necessary and 
desirable to further the interests of the Project under this Contract, CMARE shall 
make a request, in writing, to County to issue an Amendment. Such requests for a 
Contract change shall include the proposed change in scope of work, as well as 
any proposed change in compensation, schedule, construction cost and time, 
associated with granting such an Amendment. Upon receipt of such request for a 
Contract scope change, County may reject the request; approve the request; 
negotiate with CMARE regarding the change in the scope of services, cost and/or 
change in schedule. A written Amendment will be processed by County and 
CMARE shall expeditiously proceed to implement such change. 

6.3 ALTERATION IN CHARACTER OF WORK 

6.3.1 Notwithstanding the foregoing, the Project Manager may approve increases resulting from 
a substantial change in this Contract for services within the existing scope of work amount 
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does not exceed 25 percent (25%) of the existing Contract price or $200,000, whichever is 
less. 

6.3.2 Additions to, modifications, or deletions from the Project provided herein may be made, 
and the compensation to be paid to the CMARE may accordingly be adjusted by mutual 
Contract of the Parties. 

6.3.3 No claim for extra work done or materials furnished by the CMARE during this pre-
construction phase will be allowed by the County except as provided herein, nor will the 
CMARE do any work or furnish any material(s) not covered by this Contract unless such 
work or material is first authorized in writing. Work or material(s) furnished by the 
CMARE without such prior written authorization will be the CMARE 
and expense, and the CMARE hereby agrees that without prior written authorization no 
claim for compensation for such work or materials furnished will be made. 

6.4 DATA CONFIDENTIALITY AND DATA SECURITY 

6.4.1 Data Confidentiality. As used in the 
written or verbal, including plans, photographs, studies, investigations, audits, analyses, 
samples, reports, calculations, internal memos, meeting minutes, data field notes, work 
product, proposals, correspondence and any other similar documents or information 
prepared by, obtained by, or transmitted to the CMARE or its subcontractors in the 
performance of this Contract. 

6.4.1.1 The Parties agree that all data, regardless of form, including originals, images, and 
reproductions, prepared by, obtained by, or transmitted to the CMARE or its subcontractors 
in connection with the CMARE 
confidential and proprietary information belonging to the County. 

6.4.1.2 Except as specifically provided in this Contract, the CMARE or its subcontractors shall not 
divulge data to any third party without prior written consent of the County. The CMARE 
or its subcontractors shall not use the data for any purposes except to perform the services 
required under this Contract. These prohibitions shall not apply to the following data 
provided the CMARE or its subcontractors have first given the required notice to the 
County: 

6.4.1.2.1 Data which was known to the CMARE or its subcontractors prior to its performance under 
this Contract unless such data was acquired in connection with work performed for the 
County; 

6.4.1.2.2 Data which was acquired by the CMARE or its subcontractors in its performance under 
this Contract and which was disclosed to the CMARE or its subcontractors by a third party, 
who to the best of the CMARE 
right to make such disclosure and the CMARE or its subcontractors are not otherwise 
required to hold such data in confidence; or 

6.4.1.2.3 Data which is required to be disclosed by virtue of law, regulation, or court order, to which 
the CMARE or its subcontractors are subject. 

6.4.1.3 In the event the CMARE or its subcontractors are required or requested to disclose data to 
a third party, or any other information to which the CMARE or its subcontractors became 
privy as a result of any other Contract with the County, the CMARE shall first notify the 

2328901 

Page 18 of 62



    

            
     

         
  

           
          

        
        

 

           
            
        
              
         

          
           
 

     
        

       
        

 

      
        

  
 

        
        

       
         

 

             
         

          
         

 

             
  

 

     
      

       
             

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

's Request for 

County of Orange, OC Public Works
 Attachment A

 MA-080-24010874 
Flatiron West, Inc. 

County as set forth in this Section of the request or demand for the data. The CMARE or 
its subcontractors shall give the County sufficient facts so that the County can be given an 
opportunity to first give its consent or take such action that the County may deem 
appropriate to protect such data or other information from disclosure. 

6.4.1.4 The CMARE, unless prohibited by law, within ten (10) calendar days after completion of 
services for a third party on real or personal property owned or leased by the County, the 
CMARE or its subcontractors shall promptly deliver, as set forth in this Article, a copy of 
all data to the County. All data shall continue to be subject to the confidentiality Contracts 
of this Contract. 

6.4.1.5 The CMARE or its subcontractors assume all liability for maintaining the confidentiality 
of the data in its possession and agrees to compensate the County if any of the provisions 
of this Article are violated by the CMARE, its employees, agents or subcontractors. Solely 
for the purposes of seeking injunctive relief, it is agreed that a breach of this Article shall 
be deemed to cause irreparable harm that justifies injunctive relief in court. CMARE agrees 
that the requirements of this Article shall be incorporated into all subcontracts entered into 
by CMARE. A violation of this Article may result in immediate termination of this 
Contract without notice. 

6.4.2 Personal Identifying Information-Data Security. Personal identifying information, 
financial account information, or restricted County information, whether electronic forma 
to hard copy, must be secured and protected at all times. At a minimum, CMARE must 
encrypt and/or password protect electronic files. This includes data saved to laptop 
computers, computerized devices or removable storage devices. 

6.4.2.1 When personal identifying information, financial account information, or restricted County 
information, regardless of its format, is no longer necessary, the information must be 
redacted or destroyed through appropriate and secure methods that ensure the information 
cannot be viewed, accessed, or reconstructed. 

6.4.2.2 In the event that data collected or obtained by CMARE or its subcontractors in connection 
with this Contract is believed to have been compromised, CMARE or its subcontractors 
shall immediately notify the Project Manager. CMARE agrees to reimburse the County for 
any costs incurred by the County to investigate potential breaches of this data and, where 
applicable, the cost of notifying individuals who may be impacted by the breach. 

6.4.2.3 CMARE agrees that the requirements of this Article shall be incorporated into all 
subcontracts entered into by CMARE. It is further agreed that a violation of this Article 
shall be deemed to cause irreparable harm that justifies injunctive relief in court. A 
violation of this Article may result in immediate termination of this Contract without 
notice. 

6.4.2.4 The obligations of CMARE or its subcontractors under this Article shall survive the 
termination of this Contract. 

6.5 PROJECT STAFFING 

6.5.1 Prior to the start of any Work or Deliverable under this Contract, the CMARE will submit 
to the County, an organization chart for the CMARE staff and Subconsultants and detailed 
resumes with pictures of key personnel listed in its response to the County 
Qualifications or subsequent fee proposals (or revisions thereto), that will be involved in 
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performing the services prescribed in the Contract. Unless, otherwise informed, the County 
hereby acknowledges its acceptance of such personnel to perform such services under this 
Contract. In the event the CMARE desires to change such key personnel from performing 
such services under this Contract, the CMARE will submit the qualifications of the 
proposed substituted personnel to the County for prior approval. Key personnel will 
include, but are not limited to, principal-in-charge, project manager, superintendent, 
project director or those persons specifically identified to perform services of cost 
estimating, scheduling, value engineering, and procurement planning. 

6.5.2 The CMARE will maintain an adequate number of competent and qualified persons, as 
determined by the County, to ensure acceptable and timely completion of the scope of 
services described in this Contract throughout the period of those services. If the County 
objects, with reasonable cause, to any of the CMARE ARE will take prompt 
corrective action acceptable to the County and, if required, remove such personnel from 
the Project and replace with new personnel acceptable to the County. If CMARE breaches 
this Article, it will be considered an event of default under this Contract. 

6.5.3 The CMARE shall comply with Public Contract Code Section 20146(c) regarding use of a 
skilled and trained workforce to perform all work on the project. The CMARE shall further 
ensure its subcontractors at every tier comply with the Section 20146(c). 

6.6-6.7 Omitted 

6.8 TERMINATION OF CONTRACT FOR CAUSE 

6.8.1 If CMARE breaches any of the covenants or conditions of this Contract, including an event 
of default, County shall have the right to terminate this Contract upon ten (10) days written 
notice prior to the effective day of termination.  

6.8.2 CMARE shall have the opportunity to cure the alleged breach prior to termination. 

6.8.3 In the event the alleged breach is not cured by CMARE prior to termination, all work 
performed by CMARE pursuant to this Contract, which work has been reduced to plans or 
other documents, shall be made available to County. 

6.9 NON-EMPLOYMENT OF COUNTY PERSONNEL 

6.9.1 CMARE agrees that it will neither negotiate, offer, or give employment to any full-time, 
regular employee of County in professional classifications of the same skills required for 
the performance of this Contract who is involved in this Project in a participatory status 
during the life of this Contract regardless of the assignments said employee may be given 
or the days or hours employee may work. 

6.9.2 Nothing in this Contract shall be deemed to make CMARE, or any of CMARE 
or agents, agents or employees of the County. CMARE shall be an independent Contractor 
and shall have responsibility for and control over the details and means for performing the 
work, provided that CMARE is in compliance with the terms of this Contract. Anything in 
the Contract which may appear to give County the right to direct CMARE as to the details 
of the performance of the work or to exercise a measure of control over CMARE shall 
mean that CMARE shall follow the desires of County, only in the results of the work.  
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6.10 NON-DISCRIMINATION 

6.10.1 In the performance of this Contract, CMARE agrees that it will comply with the 
requirements of the California Labor Code and not engage nor permit any subcontractors 
to engage in discrimination in employment of persons because of the race, religious creed, 
color, national origin, ancestry, physical disability, mental disability, medical condition, 
marital status, or sex of such persons. 

6.10.2 CMARE acknowledges that a violation of this provision shall subject CMARE to all the 
penalties imposed for a violation of the California Labor Code. 

6.11 EMPLOYEE ELIGIBILITY VERIFICATION 

6.11.1 CMARE warrants that it fully complies with all Federal and State statutes and regulations 
regarding the employment of aliens, and others and that all its employees performing work 
under this Contract meet the citizenship or alien status requirement set forth in Federal 
statutes and regulations. CMARE shall obtain from all employees performing work 
hereunder, all verification and other documentation of employment eligibility status 
required by Federal or State statutes and regulations, including but not limited to, the 
Immigration Reform and Control Act of 1986, 8 U.S.C. § 1324 et seq., as they currently 
exist and as they may be hereafter amended. CMARE shall retain all such documentation 
for all covered employees for the period prescribed by the law. 

6.11.2 CMARE shall indemnify, defend with counsel approved in writing by County, and hold 
harmless, the County, its agents, officers, and employees from employer sanctions and any 
other liability which may be assessed against CMARE or the County or both in connection 
with any alleged violation of any Federal or State statutes or regulations pertaining to the 
eligibility for employment of any persons performing work under this Contract. 

6.12 TERMINATION FOR CONVENIENCE 

6.12.1 Notwithstanding any other provision of the Contract, County may at any time, and without 
cause, terminate this Contract in whole or in part, upon not less than seven (7) calendar 

ARE. Such termination shall be affected by delivery to the 
CMARE of a notice of termination specifying the effective date of the termination and the 
extent of the Work to be terminated.   

6.12.2 CMARE shall immediately stop work in accordance with the notice and comply with any 
other direction as may be specified in the notice or as provided subsequently by County.  

6.12.3 County shall pay the CMARE for the Work completed prior to the effective date of the 
termination, and such payment shall be the CMARE 

6.12.4 Under no circumstances will CMARE be entitled to anticipatory or unearned profits, 
consequential damages, or other damages of any sort as a result of a termination or partial 
termination under this Paragraph. 

6.12.5 CMARE shall insert in all subcontracts that the subcontractor shall stop work on the date 
of and to the extent specified in a notice of termination, and shall require subcontractors to 
insert the same condition in any lower tier subcontracts. 
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6.13 LAWS TO BE OBSERVED 

6.13.1 CMARE is assumed to be familiar with and, at all times, shall observe and comply with all 
federal, state and local laws, ordinances and regulations in any manner affecting the 
conduct of the Projects/Services. 

6.14 ERRORS AND OMMISSIONS 

6.14.1 All Projects/Services submitted by CMARE shall be complete and shall be carefully 
checked prior to submission. CMARE understands that County's checking is discretionary, 
and CMARE shall not assume that County will discover errors and/or omissions. If County 
discovers any errors or omissions prior to approving CMARE's Projects/Services, the 
Projects/Services will be returned to CMARE for correction. Should County or others 
discover errors or omissions in the work submitted by CMARE after County's approval 
thereof, County's approval of CMARE's Projects/Services shall not be used as a defense 
by CMARE. 

6.14.2 If CMARE subcontracts portions of the architectural or engineering design 
Projects/Services to be performed under the terms of this Contract, CMARE shall obtain 
evidence that such subcontractors have purchased Professional Liability Insurance to the 
same limits as described in Paragraph 6.15.4 and containing the same clauses as the 
insurance required of CMARE under the terms of this Contract. Evidence of 
subcontractor's insurance shall be submitted to County upon request. 

6.15 INSURANCE 

6.15.1 Prior to the provision of services under this contract, the CMARE agrees to carry all required 

the County that the insurance provisions of this contract have been complied with. CMARE agrees 
to keep such insurance coverage, Certificates of Insurance, and endorsements on deposit with the 
County during the entire term of this Contract. The County reserves the right to request the 
declarations pages showing all endorsements and a complete certified copy of the policy. 

6.15.2 CMARE shall ensure that all subcontractors performing work on behalf of CMARE pursuant to 
this Contract shall be covered under CMARE's insurance as an Additional Insured or maintain 
insurance subject to the same terms and conditions as set forth herein for Contractor. Contractor 
shall not allow subcontractors to work if subcontractors have less than the level of coverage 
required by County from CMARE under this Contract. It is the obligation of CMARE to provide 
notice of the insurance requirements to every subcontractor and to receive proof of insurance prior 
to allowing any subcontractor to begin work. Such proof of insurance must be maintained by 
CMARE through the entirety of this Contract for inspection by County representative(s) at any 
reasonable time.  

6.15.3 All self-
in excess of Fifty Thousand Dollars ($50,000) shall specifically be approved by the 
Manager, or designee. The County reserves the right to require current audited financial reports 
from Contractor. If Contractor is self-insured, Contractor will indemnify the County for any and 
all claims resulting or arising from Contractor 
provision stated in this Contract. 
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coverage for the CMARE and Additional Insureds. 

6.15.4 If the CMARE fails to maintain insurance acceptable to the County for the full term of this Contract, 
the County may terminate this Contract. 

The policy or policies of insurance must be issued by an insurer with a minimum rating of A-
(Secure A.M. Best's Rating) and VIII (Financial Size Category as determined by the most current 
edition of the Best's Key Rating Guide/Property-Casualty/United States or ambest.com). . 

If the insurance carrier does not have an A.M. Best Rating of A-/VIII, the CEO/Office of Risk 
Management retains the right to approve or reject a carrier after a review of the company's 
performance and financial ratings.   

The policy or policies of insurance maintained by the CMARE shall provide the minimum limits 
and coverage as set forth below: 

Commercial General Liability $1,000,000 per occurrence 
$2,000,000 aggregate 

Automobile Liability including converge for 
owned or scheduled, non-owned and hired 
vehicles 

$5,000,000 per occurrence 

Statutory 

$1,000,000 per accident or disease 

Professional Liability $5,000,000 per claims made 
or per occurrence 
$5,000,000 aggregate 

Required Coverage Forms 

The Commercial General Liability coverage shall be written on Insurance Services Office (ISO) 
form CG 00 01, or a substitute form providing liability coverage at least as broad. 

The Business Auto Liability coverage shall be written on ISO form CA 00 01, CA 00 05, CA 00 12, 
CA 00 20, or a substitute form providing liability coverage as broad. 

Required Endorsements 

The Commercial General Liability and Environmental/Pollution Liability policies shall contain the 
following endorsements, which shall accompany the Certificate of Insurance: 

1) An Additional Insured endorsement using ISO form CG 2010 or CG 2033 or a form at least as 
broad naming the County of Orange, and their respective elected and appointed officials, 
officers, employees and agents as Additional Insureds, or provide blanket coverage, which will 
state AS REQUIRED BY WRITTEN AGREEMENT. 
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2) A primary non-contributing endorsement ISO form CG 20 01 04 13 evidencing that the 
-insurance maintained by the 

County of Orange shall be excess and non-contributing. 

rights of subrogation against the County of Orange, its elected and appointed officials, officers, 
employees and agents, or provide blanket coverage which shall state AS REQUIRED BY 
WRITTEN AGREEMENT. 

All insurance policies required by this Agreement shall waive all rights of subrogation against the 
County of Orange, its elected and appointed officials, officers, employees and agents when acting 
within the scope of their appointment or employment. 

CMARE shall notify County in writing within thirty (30) days of any policy cancellation and ten 
(10) days for non-payment of premium and provide a copy of the cancellation notice to County. 
Failure to provide written notice of cancellation may constitute a material breach of the Agreement, 
upon which the County may suspend or terminate this Agreement. 

-made policy, CMARE shall agree to the 
following: 

1) The retroactive date must be shown and must be before the date of the Contract or the beginning 
of the Contract services. 

2) Insurance must be maintained, and evidence of insurance must be provided for at least three (3) 
years after expiration or earlier termination of Contract services. 

3) If coverage is canceled or non-renewed, and not replaced with another claims-made policy form 
with a retroactive date prior to the effective date of the Contract services, Contractor must purchase 
an extended reporting period for a minimum of three (3) years after expiration of earlier termination 
of the Contract 

The Commercial General Liability policy shall contain a severability of interests clause (standard in 
the ISO CG 001 policy). 
Insurance certificates should be forwarded to the agency/department address listed on the 
solicitation. 

If the CMARE fails to provide the insurance certificates and endorsements within seven (7) days of 
notification by CEO/Purchasing or the agency/department purchasing division, award may be made 
to the next qualified vendor. 

County expressly retains the right to require CMARE to increase or decrease insurance of any of the 
above insurance types throughout the term of this Agreement. Any increase or decrease in insurance 
will be as deemed by County of Orange Risk Manager as appropriate to adequately protect County. 

County shall notify CMARE in writing of changes in the insurance requirements. If CMARE does 
not deposit copies of acceptable Certificates of Insurance and endorsements with County 
incorporating such changes within thirty (30) days of receipt of such notice, this Agreement may be 
in breach without further notice to CMARE, and County shall be entitled to all legal remedies. 

2328901 

Page 24 of 62



    

             
   

   

  

   
  

     
 

         
     

          
       

             
      

         
 

  

               
             

          
 

  

             
  

  

            
 

  

           
             

 

  

    
 

 

  

            
           

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

CMARE's liability hereunder nor to fulfill the indemnification provisions and 

Orange (" "), their elected and appointed officials, officers, 
's Board of Supervisors 

acts as the governing Board(" Indemnitees") harmless from any claims, demands or liabi 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

The procuring of such required policy or policies of insurance shall not be construed to limit 
requirements of this 

Agreement, nor act in any way to reduce the policy coverage and limits available from the insurer. 

6.16 INDEMNIFICATION 

CMARE agrees to, indemnify, defend with counsel approved in writing by County, and hold 
County, the County of County 
employees, agents and those special districts and agencies which County 

County lity 
of any kind or nature, including but not limited to personal injury or property damage, arising out 
of, pertaining to, or relating to the negligence, recklessness, or willful misconduct of the CMARE. 
If judgment is entered against CMARE and County by a court of competent jurisdiction because of 
the concurrent active negligence of CMARE and County or County Indemnitees, CMARE and 
County agree that liability will be apportioned as determined by the court. Neither Party shall 
request a jury apportionment. Notwithstanding anything stated above, nothing contained herein 
shall relieve CMARE of any insurance requirements or obligations created elsewhere in this 
Contract. 

6.17 AMENDMENTS 

No alteration or variation of the terms of this Contract shall be valid unless made in writing and 
signed by the Parties; no oral understanding or Contract not incorporated herein shall be binding 
on either of the Parties; and no exceptions, alternatives, substitutes or revisions are valid or binding 
on County unless authorized by County in writing. 

6.18 SUCCESSORS AND ASSIGNS 

The terms and provisions of this Contract shall be binding upon and inure to the benefit of the 
Parties hereto and their successors and assigns. 

6.19 ENTIRETY 

This Contract contains the entire Contract between the Parties with respect to the matters provided 
for herein. 

6.20 SEVERABILITY 

If any part of this Contract is held, determined, or adjudicated to be illegal, void, or unenforceable 
by a court of competent jurisdiction, the remainder of this Contract shall be given effect to the 
fullest extent reasonably possible. 

6.21 BINDING OBLIGATION 

The Parties to this Contract represent and warrant that this Contract has been duly authorized and 
executed and constitutes the legally binding obligation of their respective organization or entity 
enforceable in accordance with its terms. 

6.22 GOVERNING LAW AND VENUE 

This Contract has been negotiated and executed in the State of California and shall be governed by 
and construed under the laws of the State of California. In the event of any legal action to enforce 
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or interpret this Contract, the sole and exclusive venue shall be a court of competent jurisdiction 
located in Orange County, California, and the Parties hereto agree to and do hereby submit to the 
jurisdiction of such court, notwithstanding Code of Civil Procedure, Section 394. 

The Parties specifically agree that by soliciting and entering into and performing Projects/Services 
under this Contract, the CMARE shall be deemed to constitute doing business within Orange 
County from the time of solicitation of work, through the period when all Projects/Services under 
this Contract is completed and continuing until the expiration of any applicable limitations period.  

6.23 OMITTED 

6.24 PUBLICATION 

6.24.1 No copies of sketches, schedules, written documents, computer based data, photographs, 
maps or graphs, including graphic art work, resulting from performance or prepared in 
connection with this Contract, are to be released by CMARE and/or anyone acting under 
the supervision of CMARE to any person, partnership, company, corporation, or agency, 
without prior written approval by the County, except as necessary for the performance of 
the services of this Contract. All press contacts, including graphic display information to 
be published in newspapers, magazines, etc., are to be administered only after County 
approval. 

6.24.2 The CMARE agrees that it will not issue any news releases or make any contact with the 
media in connection with either the award of this Contract or any subsequent amendment 
of, or effort under this Contract. CMARE must first obtain review and approval of said 
media contact from the County through the County 
interviews or information received by the media should be referred directly to the County. 
CMARE County projects without 
first obtaining permission from the County Project Manager. 

6.25 RECORDS AND AUDIT/INSPECTIONS 

6.25.1 CMARE shall keep an accurate record of time expended by CMARE and/or consultants 
employed by CMARE in the performance of this Contract. 

6.25.2 Within ten (10) days of County's written request, CMARE shall allow County or authorized 
State or Federal agencies or any duly authorized representative to have the right to access, 
examine, audit, excerpt, copy or transcribe any pertinent transaction, activity, timecards or 
other records relating to this Contract. 

6.25.3 CMARE shall keep such material, including all pertinent cost accounting, financial records 
and proprietary data for a period of three (3) years after termination or completion of the 
Contract or until resolution of any claim or dispute between the Parties, whichever is later. 

6.25.4 Should CMARE cease to exist as a legal entity, records pertaining to this Contract shall be 
forwarded within a reasonable period of time not to exceed sixty (60) days to its successor 
in interest or surviving entity in a merger or acquisition, or, in the event of liquidation, to 
County. 

6.26 NOTICES 

6.26.1 Any and all notices, requests, demands and other communications contemplated, called 
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ATTORNEY'S FEES 

attorney's fees, costs and expenses. 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

for, permitted, or required to be given hereunder shall be in writing, except through the 
eration 

during the Projects/Services. 

6.26.2 Any written communications shall be deemed to have been duly given upon actual in-
person delivery, if delivery is by direct hand, or upon delivery on the actual day of receipt, 
or no greater than four (4) calendar days after being mailed by U. S. certified or registered 
mail, return receipt requested, postage prepaid, whichever occurs first. The date of mailing 
shall count as the first day.  

6.26.3 All communications shall be addressed to the appropriate Party at the address stated herein 
or such other address as the Parties hereto may designate by written notice from time to 
time in the manner aforesaid. 

CMARE: Flatiron West, Inc. 
14726 Ramona Avenue, Suite 300 
Chino, CA 91710 
Attn: Ural Yal 
Phone: 303-485-4050 
E-mail: uyal@flatironcorp.com 

County: County of Orange, OC Public Works 
601 N. Ross St. 
Santa Ana, CA 92701 
Attn: John Pape 
Phone: 714-667-1680 
E-mail: John.Pape@ocpw.ocgov.com 

cc: OC Public Works Procurement Services 
Attn: Daisy Corona, DPA 
601 N. Ross Street, 
Santa Ana, CA 92701 
Phone: 714-667-9643 
Email: Daisy.Corona@ocpw.ocgov.com 

6.27 

In any action or proceeding to enforce or interpret any provision of this Contract, or where 
any provision hereof is validly asserted as a defense, each Party shall bear its own 

6.28 INTERPRETATION 

6.28.1 Contract has been negotiated at arm's length and between persons sophisticated and 
knowledgeable in the matters dealt with in this Contract. 

6.28.2 In addition, each Party has been represented by experienced and knowledgeable 
independent legal counsel of their own choosing or has knowingly declined to seek such 
counsel despite having the opportunity to do so. 

6.28.3 Each Party further acknowledges that they have not been influenced to any extent 
whatsoever in executing this Contract by any other Party hereto or by any person 
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representing them, or both. 

6.28.4 Accordingly, any rule of law (including California Civil Code Section 1654) or legal 
decision that would require interpretation of any ambiguities in this Contract against the 
Party that has drafted it is not applicable and is waived. 

6.28.5 The provisions of this Contract shall be interpreted in a reasonable manner to affect the 
purpose of the Parties and this Contract. 

6.29 HEADINGS 

The various headings and numbers herein, the grouping of provisions of this Contract into 
separate clauses and paragraphs, and the organization hereof are for the purpose of 
convenience only and shall not limit or otherwise affect the meaning hereof. 

6.30 CONSENT TO BREACH NOT WAIVER 

6.30.1 No term or provision of this Contract shall be deemed waived and no breach excused, 
unless such waiver or consent shall be in writing and signed by the Party claimed to have 
waived or consented. 

6.30.2 Any consent by any Party to, or waiver of, a breach by the other, whether express or 
implied, shall not constitute consent to, waiver of, or excuse for any other different or 
subsequent breach. 

6.31 REMEDIES NOT EXCLUSIVE 

The remedies for breach set forth in this Contract are cumulative as to one another and as 
to any other provided by law, rather than exclusive; and the expression of certain remedies 
in this Contract does not preclude resort by either Party to any other remedies provided by 
law. 

6.32 INDEPENDENT CONTRACTOR 

6.32.1 As referenced in Article 6.9.2 of this Contract, CMARE shall be considered an independent 
Contractor. 

6.32.2 Neither CMARE its employees nor anyone working under CMARE shall qualify for 
County. 

6.33 BILLS AND LIENS 

CMARE shall pay promptly all indebtedness for labor, materials and equipment used in 
performance of the work. CMARE shall not permit any lien or charge to attach to the work 
or the premises, but if any does so attach, CMARE shall promptly procure its release and, 
in accordance with the requirements of the indemnification paragraph above, indemnify, 
defend, and hold County harmless and be responsible for payment of all costs, damages, 
penalties and expenses arising from or related thereto. 
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's expense, with all standards, laws, statutes, restrictions, ordinances, 
requirements, and regulations ( collectively "laws"), including, but not limited to those 

Any reference to the word "day" or "days" herein 
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6.34 CHANGES 

CMARE shall make no changes in the work or perform any additional work without the 
County 

6.35 ASSIGNMENT 

The terms, covenants, and conditions contained herein shall apply to and bind the heirs, 
successors, executors, administrators and assigns of the Parties. Furthermore, neither the 
performance of this Contract nor any portion thereof may be assigned or sub-Contracted 
by CMARE, by any means whatsoever including but not limited to acquisition by merger, 
without the express written consent of County. Any attempt by CMARE to assign or sub-
Contract the performance or any portion thereof of this Contract without the express written 
consent of County shall be invalid and shall constitute a breach of this Contract. 

6.36 CHANGES IN OWNERSHIP 

CMARE agrees that if there is a change or transfer in ownership, including but not limited 
to merger by acquisition, of CMARE 
new owner shall be required under terms of sale or other transfer to assume CMARE 
duties and obligations contained in this Contract and to obtain the written approval of 
County of such merger or acquisition, and complete the obligations and duties contained 
in the Contract to the satisfaction of County. 

6.37 FORCE MAJEURE 

CMARE shall not be assessed with damages or unsatisfactory performance penalties 
during any delay beyond the time named for the performance of this Contract caused by 
any act of God, war, civil disorder, employment strike or other cause beyond its reasonable 
control, provided CMARE gives written notice of the cause of the delay to County within 
thirty-six (36) hours of the start of the delay and CMARE avails himself of any available 
remedies. 

6.38 COMPLIANCE WITH LAWS 

6.38.1 CMARE represents and agrees that services to be provided under this Contract shall fully 
comply, at CMARE 

issued by County in its governmental capacity and all other laws applicable to the 
Projects/Services at the time Projects/Services are provided to and accepted by County. 

6.38.2 CMARE acknowledges that County is relying on CMARE for such compliance, and 
pursuant to the requirements of the indemnification paragraph above, CMARE agrees that 
it shall defend, indemnify and hold County and County Indemnitees harmless from all 
liability, damages, costs and expenses arising from or related to a violation of such laws. 

6.39 CALENDAR DAYS 

means calendar day or calendar days, 
respectively, unless otherwise expressly provided. 
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's acceptance of the equipment or service, or any performance period 
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6.40 BREACH OF CONTRACT 

The failure of the CMARE to comply with any of the provisions, covenants or conditions 
of this Contract shall be a material breach of this Contract. In such event, in addition to any 
other remedies available at law, in equity, or otherwise specified in this Contract, the 
County may: 

a. Afford the CMARE written notice of the breach and ten (10) calendar days or such shorter 
time that may be specified in this Contract within which to cure the breach; 

b. Discontinue payment to the CMARE for and during the period in which the CMARE is in 
breach; and 

c. Offset those monies disallowed pursuant to the above, against any monies billed by the 
CMARE but yet unpaid by the County. 

6.41 DEFAULT 

6.41.1 In the event any equipment or service furnished by the CMARE in the performance of this 
Contract should fail to conform to the specifications therein within one (1) calendar year 
from the County 
specifically specified within the specifications or Contract, whichever is greater, the 
County may reject same, and it shall become the duty of the CMARE to reclaim and 
remove the items without expense to the County and to immediately replace all such 
rejected equipment or service with others conforming to such specifications, provided that 
should the CMARE fail, neglect or refuse to do so within one hundred and twenty (120) 
calendar days, the County shall have the right to purchase on the open market a 
corresponding quantity of any such equipment or service and to deduct from any monies 
due or that may thereafter become due to the CMARE the difference between the price 
specified in this Contract and the actual cost to the County. 

6.41.2 In the event the CMARE shall fail to make prompt delivery as specified of any equipment 
or service, the same conditions as to the rights of the County to purchase on the open market 
and to reimbursement set forth above shall apply, except as otherwise provided in this 
Contract. 

6.41.3 In the event of the cancellation of this Contract, either in whole or in part, by reason of the 
default or breach by the CMARE, any loss or damage sustained by the County in procuring 
any equipment or service which the CMARE agreed to supply under this Contract shall be 
borne and paid for by the CMARE. 

6.41.4 Default shall include failure to carry out any of the requirements of this Contract, including, 
but not limited to not providing enough properly skilled workers or proper materials, 
persistently disregarding laws and or ordinances, not proceeding with the Projects/Services 
as agreed to herein, or otherwise substantially violating any provision of this Contract. 

6.41.5 Upon termination of the Contract with CMARE, the County may begin negotiations with 
a third-party CMARE to provide goods and/or Projects/Services as specified in this 
Contract. 

6.41.6 The right of either Party to terminate this Contract hereunder shall not be affected in any 
way by its waiver of or failure to take action with respect to any previous default. 
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's efforts shall include, but not be limited to establishing precautions to prevent 
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6.42 CONFLICT OF INTEREST CONTRACTOR PERSONNEL 

6.42.1 The CMARE shall exercise reasonable care and diligence to prevent any actions or 
conditions that could result in a conflict with the best interests of the County. This 
obligation shall apply to the CMARE; the CMARE -
tier Contractors; and third parties associated with accomplishing work and 
Projects/Services hereunder. 

6.42.2 CMARE 
its employees or agents from: making, receiving, providing or offering gifts, entertainment, 
payments, loans or other considerations which could be deemed to appear to influence 
individuals to act contrary to the best interests of the County. 

6.43 TITLE TO DATA 

6.43.1 All materials, documents, data or information obtained from the County data files or any 
County medium furnished to the CMARE in the performance of this Contract, will at all 
times remain the property of the County. Such data or information may not be used or 
copied for direct or indirect use by the CMARE after completion or termination of this 
Contract without the express written consent of the County. 

6.43.2 All materials, documents, data or information, including copies furnished by County and 
loaned to CMARE for his temporary use, must be returned to the County at the end of this 
Contract unless otherwise specified by the Director. 

6.44 AVAILABILITY OF FUNDS 

The obligation of County is subject to the availability of funds appropriated for this 
purpose, and nothing herein shall be construed as obligating the County to expend or as 
involving the County in any Contract or other obligation for future payment of money in 
excess of appropriations authorized by law. 

6.45 CONTINGENCY OF FUNDING 

CMARE acknowledges that funding or portions of funding for this Contract may also be 
contingent upon receipt of funds from, and/or appropriation of funds by, the State of 
California or other funding sources to County. If such funding and/or appropriations are 
not forthcoming, or otherwise limited, County may immediately terminate or modify this 
Contract without penalty. 

6.46 CONTRACT CONSTRUCTION 

The Parties acknowledge that each Party and its counsel have reviewed this Contract and 
that the normal rule of construction to the effect that any ambiguities are to be resolved 
against the drafting Party shall not be employed in the interpretation of this Contract or any 
amendment or exhibits hereto. 

6.47 LABOR CODE NOTICE 

All Contractors and subcontractors must comply with the requirements of Labor Code 
Section 1771.1(a), pertaining to registration of CMARE pursuant to Section 1725.5. Bids 
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cannot be accepted from unregistered CMARE except as provided in Section 1771.1. This 
Project is subject to compliance monitoring and enforcement by the Department of 
Industrial Relations. After award of the Contract, CMARE and each subcontractor shall 
furnish electronic payroll records directly to the Labor Commissioner in the manner 
specified in Labor Code Section 1771.4. 

6.48 PAYROLL RECORDS 

6.48.1 The requirements of Labor Code Section 1776 provide in part: 

CMARE and any subcontractor(s) performing any portion of the work under this Contract 
shall keep an accurate record, showing the name, address, social security number, work 
classification, straight time and overtime hours worked each day and week, and the actual 
per diem wages paid to each journeyman, apprentice, worker, or other employee employed 
by CMARE or any subcontractor(s) in connection with the work. 

6.48.2 Each payroll record shall contain or be verified by a written declaration that it is made 
under penalty of perjury, stating both of the following: 

(a) The information contained in the payroll record is true and correct. 

(b) The employer has complied with the requirements of Labor Code Sections 
1771, 1811, and 1815 for any work performed by his or her employees in 
connection with the Contract. 

6.48.3 The payroll records shall be certified and shall be available for inspection at the principal 
office of CMARE on the basis set forth in Labor Code Section 1776. 

6.48.4 CMARE shall inform County of the location of the payroll records, including the street 
address, city and County, and shall, within five working days, provide a notice of any 
change of location and address of the records. 

6.48.5 Pursuant to Labor Code Section 1776, CMARE and any subcontractor(s) shall have 10 
days in which to provide a certified copy of the payroll records subsequent to receipt of a 
written notice requesting the records described herein. In the event that CMARE or any 
subcontractor fails to comply within the 10-day period, he or she shall, as a penalty to 
County, forfeit $100, or a higher amount as provided by Section 1776, for each calendar 
day, or portion thereof, for each worker to whom the noncompliance pertains, until strict 
compliance is effectuated. CMARE acknowledges that, without limitation as to other 
remedies of enforcement available to County, upon the request of the Division of 
Apprenticeship Standards or the Division of Labor Standards Enforcement of the 
California Department of Industrial Relations, such penalties shall be withheld from 
progress payments then due CMARE. CMARE is not subject to a penalty assessment 
pursuant to this Article due to the failure of a subcontractor to comply with this Article. 

6.49 WAGE RATES 

CMARE and any subcontractor(s) shall comply with the provisions of Labor Code Sections 
1771 et seq., and shall pay workers employed on the Contract not less than the general 
prevailing rates of per diem wages and holiday and overtime wages as determined by the 
Director of Industrial Relations. CMARE shall post a copy of these wage rates at the job 
site for each craft, classification, or type of worker needed in the performance of this 
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Pursuant to the California Public Records Act ("CPRA"), Government Code Sections 
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eferences to " " or" 
,, 

References to "Bidder," "Offeror," "Contractor," and "consultant" shall refer to 
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Contract, as well as any additional job site notices required by Labor Code Section 
1771.4(b). Copies of these rates are on file at the principal office of County 
representative, or may be obtained from the State Office, Department of Industrial 

www.dir.ca.gov. If the Contract is federally 
funded, CMARE and any subcontractor(s) shall not pay less than the higher of these rates 
or the rates determined by the United States Department of Labor. 

6.50 PUBLIC RECORDS ACT 

7920.000 et seq., all records provided by Contractor to County are subject to public 
disclosure upon request except as otherwise provided by law. Prior to their submission to 
County, Contractor shall identify any records it believes are exempt from disclosure, and 
identify the applicable CPRA exemption. If the disclosure of such records is subsequently 
requested, County will notify Contractor of such request. Unless Contractor obtains a 
protective order issued by a court restricting disclosure of the requested records, County 
may disclose the records if County determines that the Public Records Act requires 
disclosure. Contractor shall indemnify and defend County in any action to compel 
disclosure of such records. 

6.51 LEVINE ACT REQUIREMENTS 

CMARE agrees to comply with Government Code Section 84308. CMARE further agrees 
to disclose to County any contribution of more than $250 made to any members of the 
County Board of Supervisors or County Agency Officers by CMARE, 
or lobbyist, or, if applicable, any subcontractor(s) for the twelve (12) months prior to and 
twelve (12) months following the approval, renewal, or extension of this Contract. 

7.0 FEDERAL AVIATION ADMINSTRATION AIRPORT IMPROVEMENT 
PROGRAM REQUIREMENTS 

7.01 This Contract will be funded by various grants from the Federal Aviation Administration, 
throughout the life of the contract; therefore, the requirements of Title 2 of the Code of 
Federal Regulations (C.F.R.), part 200 and §200.317-200.326 of the Federal Aviation 
Administration (FAA) Airport Improvement Plan and 49 CFR Part 26, Participation by 
Disadvantaged Business Enterprises in Department of Transportation Programs, will 
apply. When federal funds are applied, the following are mandatory provisions of the 
Federal Aviation Administration, and it is the responsibility of the consultant and is 
subconsultant to comply. 

In this Section 7, the following definitions apply: 

1. R Sponsor Owner shall refer to County 

2. 

7.02 GENERAL CIVIL RIGHTS PROVISIONS 

In all its activities within the scope of its airport program, CMARE agrees to comply with 
pertinent statutes, Executive Orders, and such rules as identified in Title VI List of 
Pertinent Nondiscrimination Acts and Authorities to ensure that no person shall, on the 
grounds of race, color, national origin (including limited English proficiency), creed, sex 
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(including sexual orientation and gender identity), age, or disability be excluded from 
participating in any activity conducted with or benefiting from Federal assistance. 

This provision is in addition to that required by Title VI of the Civil Rights Act of 1964. 

The above provision binds the CMARE and subcontractors from the bid solicitation period 
through the completion of the contract. 

7.03 COMPLIANCE WITH NON-DISCRIMINATION REQUIREMENTS 

During the performance of this contract, the CMARE, for itself, its assignees, and 
successors in interest agrees as follows: 

1. Compliance with Regulations: The CMARE (hereinafter includes consultants) will 
comply with the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as 
they may be amended from time to time, which are herein incorporated by reference 
and made a part of this contract. 

2. Nondiscrimination: The CMARE, with regard to the work performed by it during the 
contract, will not discriminate on the grounds of race, color, or national origin 
(including limited English proficiency), creed, sex (including sexual orientation and 
gender identity), age, or disability in the selection and retention of subcontractors, 
including procurements of materials and leases of equipment. The CMARE will not 
participate directly or indirectly in the discrimination prohibited by the 
Nondiscrimination Acts and Authorities, including employment practices when the 
contract covers any activity, project, or program set forth in Appendix B of 49 CFR 
part 21. 

3. Solicitations for Subcontracts, including Procurements of Materials and 
Equipment: In all solicitations, either by competitive bidding or negotiation made by 
the CMARE for work to be performed under a subcontract, including procurements of 
materials, or leases of equipment, each potential subcontractor or supplier will be 

Nondiscrimination Acts and Authorities on the grounds of race, color, or national 
origin. 

4. Information and Reports: The CMARE will provide all information and reports 
required by the Acts, the Regulations, and directives issued pursuant thereto and will 
permit access to its books, records, accounts, other sources of information, and its 
facilities as may be determined by the sponsor (County) or the Federal Aviation 
Administration to be pertinent to ascertain compliance with such Nondiscrimination 
Acts and Authorities and instructions. Where any information required of a contractor 
is in the exclusive possession of another who fails or refuses to furnish the information, 
the CMARE will so certify to the sponsor or the Federal Aviation Administration, as 
appropriate, and will set forth what efforts it has made to obtain the information. 

5. Sanctions for Noncompliance: 
non-discrimination provisions of this contract, the sponsor (County) will impose such 
contract sanctions as it or the Federal Aviation Administration may determine to be 
appropriate, including, but not limited to: 

i. Withholding payments to the CMARE under the contract until the CMARE 
complies; and/or 
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ii. Cancelling, terminating, or suspending a contract, in whole or in part. 

6. Incorporation of Provisions: The CMARE will include the provisions of paragraphs 
one through six in every subcontract, including procurements of materials and leases 
of equipment, unless exempt by the Acts, the Regulations, and directives issued 
pursuant thereto. The CMARE will take action with respect to any subcontract or 
procurement as the sponsor (County) or the Federal Aviation Administration may 
direct as a means of enforcing such provisions including sanctions for noncompliance. 
Provided, that if the CMARE becomes involved in, or is threatened with litigation by 
a subcontractor, or supplier because of such direction, the CMARE may request the 
sponsor to enter into any litigation to protect the interests of the sponsor. In addition, 
the CMARE may request the United States to enter into the litigation to protect the 
interests of the United States. 

7. CMARE is required to insert the above paragraphs one through six in every 
subcontract at any tier. Upon request by the County, CMARE will provide a copy of 
each subcontract to demonstrate that the above language has been inserted. 

7.04 Title VI List of Pertinent Non-Discrimination Acts and Authorities 

During the performance of this contract, the CMARE, for itself, its assignees, and 
successors in interest 
following non-discrimination statutes and authorities; including but not limited to: 

a. Title VI of the Civil Rights Act of 1964 (42 USC § 2000d et seq., 78 stat. 252) 
(prohibits discrimination on the basis of race, color, national origin); 

b. 49 CFR part 21 (Non-discrimination in Federally-Assisted programs of the Department 
of Transportation Effectuation of Title VI of the Civil Rights Act of 1964); 

c. The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 
1970, (42 USC § 4601) (prohibits unfair treatment of persons displaced or whose 
property has been acquired because of Federal or Federal-aid programs and projects); 

d. Section 504 of the Rehabilitation Act of 1973 (29 USC § 794 et seq.), as amended 
(prohibits discrimination on the basis of disability); and 49 CFR part 27 
(Nondiscrimination on the Basis of Disability in Programs or Activities Receiving 
Federal Financial Assistance); 

e. The Age Discrimination Act of 1975, as amended (42 USC § 6101 et seq.) (prohibits 
discrimination on the basis of age); 

f. Airport and Airway Improvement Act of 1982 (49 USC § 47123), as amended 
(prohibits discrimination based on race, creed, color, national origin, or sex); 

g. The Civil Rights Restoration Act of 1987 (PL 100-259) (broadened the scope, coverage 
and applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination 
Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by expanding the 

activities of the Federal-aid recipients, sub-recipients and contractors, whether such 
programs or activities are Federally funded or not); 

h. Titles II and III of the Americans with Disabilities Act of 1990 (42 USC § 12101, et 
seq) (prohibit discrimination on the basis of disability in the operation of public 
entities, public and private transportation systems, places of public accommodation, 
and certain testing entities) as implemented by U.S. Department of Transportation 
regulations at 49 CFR parts 37 and 38; 

i. 
(prohibits discrimination on the basis of race, color, national origin, and sex); 
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j. Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations (ensures nondiscrimination against minority 
populations by discouraging programs, policies, and activities with disproportionately 
high and adverse human health or environmental effects on minority and low-income 
populations); 

k. Executive Order 13166, Improving Access to Services for Persons with Limited 
English Proficiency, and resulting agency guidance, national origin discrimination 
includes discrimination because of limited English proficiency (LEP). To ensure 
compliance with Title VI, you must take reasonable steps to ensure that LEP persons 
have meaningful access to your programs [70 Fed. Reg. 74087 (2005)]; 

l. Title IX of the Education Amendments of 1972, as amended, which prohibits you from 
discriminating because of sex in education programs or activities (20 USC § 1681, et 
seq).20.3.9 

CMARE is required to insert the above Title VI List of Pertinent Nondiscrimination 
Acts and Authorities into every subcontract at any tier. Upon request by the County, 
CMARE will provide a copy of each subcontract to demonstrate that the above 
language has been inserted. 

7.05 DISADVANTAGED BUSINESS ENTERPRISES 

Contract Assurance (§ 26.13) 

The CMARE or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in 
the performance of this contract. The CMARE shall carry out applicable requirements of 49 CFR part 26 
in the award and administration of Department of Transportation-assisted contracts. Failure by the CMARE 
to carry out these requirements is a material breach of this contract, which may result in the termination of 
this contract or such other remedy as the County deems appropriate, which may include, but is not limited 
to: 

1. Withholding monthly progress payments 

2. Assessing sanctions 

3. Liquidated damages 

4. Disqualifying the CMARE from future bidding as non-responsible 

CMARE is required to insert the above language required under §26.13 in each subcontract at any tier. 
Upon request by the County, CMARE will provide a copy of each subcontract to demonstrate that the above 
language has been inserted. 

Prompt Payment (§26.29) The CMARE agrees to pay each subcontractor under this prime contract for 
satisfactory performance of its contract no later than ten (10) days from the receipt of each payment the 
prime contractor receives from the County. CMARE agrees further to return retainage payments to each 

is satisfactorily completed. Any delay 
or postponement of payment from the above referenced time frame may occur only for good cause 
following written approval of the County. This clause applies to both DBE and non-DBE subcontractors. 

Reporting Requirements. The Contractor shall provide all information and reports required by the County, 
and shall permit access to its books, records, accounts, other sources of information, and its facilities as 
may be determined by the County to be pertinent to ascertain compliance with the regulations or directives. 
If you include a DBE in the bid, monthly reports of DBE contract awards, work performed by DBE firms, 

2328901 

Page 36 of 62



    

            
             

      

 
 

 
 
 

 
  

 
 

 
 

 
   

          
       

             
  

  
          

        

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

and payments to DBE firms shall be submitted to the Project Manager within ten (10) days of the end of 
each month for the life of the contract. Said reports shall be furnished to the Project Manager in the Monthly 
Report of DBE Participation. 

MONTHLY REPORT OF DBE PARTICIPATION FOR THE Month of: 

Submitted By: 
Name of Firm 

Name and 
Address of 
DBE Firm 

Contact Person 
and Phone 
Number 

Subcontracting 
Item 

Total 
Commitment 

Current Month 
Payments 

Contract To-
Date Payments 

Commercially Useful Function. The CMARE and its subcontractors shall cooperate and comply with any 
audits, inspections, or requests for information, required by the County to ensure that work committed to 
DBEs at contract award or subsequently (e.g., as the result of modification to the contract) is actually 
performed by the DBEs to which the work was committed. 

Compliance. All CMARE or subcontractors for this DOT-assisted contract are hereby notified that failure 
to carry out the DBE obligations, as set forth above, shall constitute a breach of contract which, after 
notification to the U.S. Department of Transportation, may result in termination of the contract, or such 
other remedy as deemed appropriate by the County. 
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7.06 EQUAL OPPORTUNITY CLAUSE 

During the performance of this contract, the Contractor agrees as follows: 

(1) The Contractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor will take 
affirmative action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, religion, sex, sexual orientation, gender identify, or 
national origin. Such action shall include, but not be limited to, the following: employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff, or termination; rates of pay or other 
forms of compensation; and selection for training, including apprenticeship. The Contractor agrees to post 
in conspicuous places, available to employees and applicants for employment, notices to be provided 
setting forth the provisions of this nondiscrimination clause. 

(2) The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of the 
Contractor, state that all qualified applicants will receive consideration for employment without regard to 
race, color, religion, sex, sexual orientation, gender identity, or national origin. 

(3) The contractor will not discharge or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, discussed, or disclosed 
the compensation of the employee or applicant or another employee or applicant. This provision shall not 
apply to instances in which an employee who has access to the compensation information of other 
employees or applicants as a part of such employee's essential job functions discloses the compensation 
of such other employees or applicants to individuals who do not otherwise have access to such 
information, unless such disclosure is in response to a formal complaint or charge, in furtherance of an 
investigation, proceeding, hearing, or action, including an investigation conducted by the employer, or is 
consistent with the contractor's legal duty to furnish information. 

(4) The Contractor will send to each labor union or representative of workers with which it has a collective 
bargaining agreement or other contract or understanding, a notice to be provided by the agency contracting 
officer, advising the labor union or workers representative of the Contractor s commitments under this 
section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in 
conspicuous places available to employees and applicants for employment. 

(5) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and 
of the rules, regulations, and relevant orders of the Secretary of Labor. 

(6) The Contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the contracting agency and the 
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and 
orders. 

(7) In the event of the Contractor s noncompliance with the nondiscrimination clauses of this contract or 
with any such rules, regulations, or orders, this contract may be canceled, terminated, or suspended in 
whole or in part and the Contractor may be declared ineligible for further Government contracts in 
accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such other 
sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24, 
1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 
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(8) The Contractor will include the provisions of paragraphs (1) through (8) in every subcontract or 
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant 
to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding 
upon each subcontractor or vendor. The Contractor will take such action with respect to any subcontract 
or purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions, 
including sanctions for noncompliance: Provided, however, that in the event the contractor becomes 
involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction, 
the Contractor may request the United States to enter into such litigation to protect the interests of the 
United States. 

7.07 STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY CONSTRUCTION 
CONTRACT SPECIFICATIONS 

1. As used in these specifications: 

a. Covered area means the geographical area described in the solicitation from which this contract 
resulted; 

b. Director means Director, Office of Federal Contract Compliance Programs (OFCCP), U.S. 
Department of Labor, or any person to whom the Director delegates authority; 

c. Employer identification number means the Federal social security number used on the 
Employer s Quarterly Federal Tax Return, U.S. Treasury Department Form 941; 

d. Minority includes: 

(1) Black (all persons having origins in any of the Black African racial groups not of Hispanic 
origin); 

(2) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or 
other Spanish culture or origin, regardless of race); 

(3) Asian and Pacific Islander (all persons having origins in any of the original peoples of the 
Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and 

(4) American Indian or Alaskan native (all persons having origins in any of the original peoples 
of North America and maintaining identifiable tribal affiliations through membership and 
participation or community identification). 

2. Whenever the Contractor, or any subcontractor at any tier, subcontracts a portion of the work involving 
any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions 
of these specifications and the Notice which contains the applicable goals for minority and female 
participation and which is set forth in the solicitations from which this contract resulted. 

3. If the Contractor is participating (pursuant to 41 CFR part 60-4.5) in a Hometown Plan approved by 
the U.S. Department of Labor in the covered area either individually or through an association, its 
affirmative action obligations on all work in the Plan area (including goals and timetables) shall be in 
accordance with that Plan for those trades which have unions participating in the Plan. Contractors must 
be able to demonstrate their participation in and compliance with the provisions of any such Hometown 
Plan. Each contractor or subcontractor participating in an approved plan is individually required to 
comply with its obligations under the EEO clause and to make a good faith effort to achieve each goal 
under the Plan in each trade in which it has employees. The overall good faith performance by other 
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contractors or subcontractors toward a goal in an approved Plan does not excuse any covered contractor s 
or subcontractor s failure to take good faith efforts to achieve the Plan goals and timetables. 

4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7a 
through 7p of these specifications. The goals set forth in the solicitation from which this contract resulted 
are expressed as percentages of the total hours of employment and training of minority and female 
utilization the Contractor should reasonably be able to achieve in each construction trade in which it has 
employees in the covered area. Covered construction contractors performing construction work in a 
geographical areas where they do not have a Federal or federally assisted construction contract shall apply 
the minority and female goals established for the geographical area where the work is being performed. 
Goals are published periodically in the Federal Register in notice form, and such notices may be obtained 
from any Office of Federal Contract Compliance Programs office or from Federal procurement 
contracting officers. The Contractor is expected to make substantially uniform progress in meeting its 
goals in each craft during the period specified. 

5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom 
the Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse the 
Contractor s obligations under these specifications, Executive Order 11246, or the regulations 
promulgated pursuant thereto. 

6. In order for the nonworking training hours of apprentices and trainees to be counted in meeting the 
goals, such apprentices and trainees must be employed by the Contractor during the training period, and 
the Contractor must have made a commitment to employ the apprentices and trainees at the completion 
of their training, subject to the availability of employment opportunities. Trainees must be trained 
pursuant to training programs approved by the U.S. Department of Labor. 

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The 
evaluation of the Contractor s compliance with these specifications shall be based upon its effort to 
achieve maximum results from its actions. The Contractor shall document these efforts fully, and shall 
implement affirmative action steps at least as extensive as the following: 

a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at all 
sites, and in all facilities at which the Contractor s employees are assigned to work.  The Contractor, 
where possible, will assign two or more women to each construction project. The Contractor shall 
specifically ensure that all foremen, superintendents, and other onsite supervisory personnel are aware 
of and carry out the Contractor s obligation to maintain such a working environment, with specific 
attention to minority or female individuals working at such sites or in such facilities. 

b. Establish and maintain a current list of minority and female recruitment sources, provide written 
notification to minority and female recruitment sources and to community organizations when the 
Contractor or its unions have employment opportunities available, and maintain a record of the 
organizations  responses. 

c. Maintain a current file of the names, addresses, and telephone numbers of each minority and female 
off-the-street applicant and minority or female referral from a union, a recruitment source, or 
community organization and of what action was taken with respect to each such individual. If such 
individual was sent to the union hiring hall for referral and was not referred back to the Contractor by 
the union or, if referred, not employed by the Contractor, this shall be documented in the file with the 
reason therefor, along with whatever additional actions the Contractor may have taken. 
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d. Provide immediate written notification to the Director when the union or unions with which the 
Contractor has a collective bargaining agreement has not referred to the Contractor a minority person 
or woman sent by the Contractor, or when the Contractor has other information that the union referral 
process has impeded the Contractor s efforts to meet its obligations. 

e. Develop on-the-job training opportunities and/or participate in training programs for the area which 
expressly include minorities and women, including upgrading programs and apprenticeship and 
trainee programs relevant to the Contractor s employment needs, especially those programs funded 
or approved by the Department of Labor. The Contractor shall provide notice of these programs to 
the sources compiled under 7b above. 

f. Disseminate the Contractor s EEO policy by providing notice of the policy to unions and training 
programs and requesting their cooperation in assisting the Contractor in meeting its EEO obligations; 
by including it in any policy manual and collective bargaining agreement; by publicizing it in the 
company newspaper, annual report, etc.; by specific review of the policy with all management 
personnel and with all minority and female employees at least once a year; and by posting the 
company EEO policy on bulletin boards accessible to all employees at each location where 
construction work is performed. 

g. Review, at least annually, the company s EEO policy and affirmative action obligations under these 
specifications with all employees having any responsibility for hiring, assignment, layoff, 
termination, or other employment decisions including specific review of these items with onsite 
supervisory personnel such superintendents, general foremen, etc., prior to the initiation of 
construction work at any job site. A written record shall be made and maintained identifying the time 
and place of these meetings, persons attending, subject matter discussed, and disposition of the subject 
matter. 

h. Disseminate the Contractor s EEO policy externally by including it in any advertising in the news 
media, specifically including minority and female news media, and providing written notification to 
and discussing the Contractor s EEO policy with other contractors and subcontractors with whom the 
Contractor does or anticipates doing business. 

i. Direct its recruitment efforts, both oral and written, to minority, female, and community 
organizations, to schools with minority and female students and to minority and female recruitment 
and training organizations serving the Contractor s recruitment area and employment needs. Not later 
than one month prior to the date for the acceptance of applications for apprenticeship or other training 
by any recruitment source, the Contractor shall send written notification to organizations such as the 
above, describing the openings, screening procedures, and tests to be used in the selection process. 

j. Encourage present minority and female employees to recruit other minority persons and women 
and, where reasonable, provide after school, summer, and vacation employment to minority and 
female youth both on the site and in other areas of a contractor s work force. 

k. Validate all tests and other selection requirements where there is an obligation to do so under 41 
CFR part 60-3. 

l. Conduct, at least annually, an inventory and evaluation at least of all minority and female personnel, 
for promotional opportunities and encourage these employees to seek or to prepare for, through 
appropriate training, etc., such opportunities. 
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m. Ensure that seniority practices, job classifications, work assignments, and other personnel practices 
do not have a discriminatory effect by continually monitoring all personnel and employment related 
activities to ensure that the EEO policy and the Contractor s obligations under these specifications 
are being carried out. 

n. Ensure that all facilities and company activities are nonsegregated except that separate or single-
user toilet and necessary changing facilities shall be provided to assure privacy between the sexes. 

o. Document and maintain a record of all solicitations of offers for subcontracts from minority and 
female construction contractors and suppliers, including circulation of solicitations to minority and 
female contractor associations and other business associations. 

p. Conduct a review, at least annually, of all supervisor s adherence to and performance under the 
Contractor s EEO policies and affirmative action obligations. 

8. Contractors are encouraged to participate in voluntary associations, which assist in fulfilling one or 
more of their affirmative action obligations (7a through 7p). The efforts of a contractor association, joint 
contractor-union, contractor-community, or other similar group of which the Contractor is a member and 
participant may be asserted as fulfilling any one or more of its obligations under 7a through 7p of these 
specifications provided that the Contractor actively participates in the group, makes every effort to assure 
that the group has a positive impact on the employment of minorities and women in the industry, ensures 
that the concrete benefits of the program are reflected in the Contractor s minority and female workforce 
participation, makes a good faith effort to meet its individual goals and timetables, and can provide access 
to documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor. The 
obligation to comply, however, is the Contractor s and failure of such a group to fulfill an obligation shall 
not be a defense for the Contractor s noncompliance. 

9. A single goal for minorities and a separate single goal for women have been established. The 
Contractor, however, is required to provide equal employment opportunity and to take affirmative action 
for all minority groups, both male and female, and all women, both minority and non-minority. 
Consequently, the Contractor may be in violation of the Executive Order if a particular group is employed 
in a substantially disparate manner (for example, even though the Contractor has achieved its goals for 
women generally, the Contractor may be in violation of the Executive Order if a specific minority group 
of women is underutilized). 

10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate 
against any person because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. 

11. The Contractor shall not enter into any subcontract with any person or firm debarred from 
Government contracts pursuant to Executive Order 11246. 

12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and 
of the Equal Opportunity Clause, including suspension, termination, and cancellation of existing 
subcontracts as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its 
implementing regulations, by the Office of Federal Contract Compliance Programs. Any contractor who 
fails to carry out such sanctions and penalties shall be in violation of these specifications and Executive 
Order 11246, as amended. 
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13. The Contractor, in fulfilling its obligations under these specifications, shall implement specific 
affirmative action steps, at least as extensive as those standards prescribed in paragraph 7 of these 
specifications, so as to achieve maximum results from its efforts to ensure equal employment opportunity. 
If the Contractor fails to comply with the requirements of the Executive Order, the implementing 
regulations, or these specifications, the Director shall proceed in accordance with 41 CFR part 60-4.8. 

14. The Contractor shall designate a responsible official to monitor all employment related activity to 
ensure that the company EEO policy is being carried out, to submit reports relating to the provisions 
hereof as may be required by the Government, and to keep records. Records shall at least include for each 
employee, the name, address, telephone numbers, construction trade, union affiliation if any, employee 
identification number when assigned, social security number, race, sex, status (e.g., mechanic, apprentice, 
trainee, helper, or laborer), dates of changes in status, hours worked per week in the indicated trade, rate 
of pay, and locations at which the work was performed. Records shall be maintained in an easily 
understandable and retrievable form; however, to the degree that existing records satisfy this requirement, 
contractors shall not be required to maintain separate records. 

15. Nothing herein provided shall be construed as a limitation upon the application of other laws which 
establish different standards of compliance or upon the application of requirements for the hiring of local 
or other area residents (e.g. those under the Public Works Employment Act of 1977 and the Community 
Development Block Grant Program). 

7.08 ACCESS TO RECORDS AND REPORTS 

The Contractor must maintain an acceptable cost accounting system. The Contractor agrees to provide the 
Owner, the Federal Aviation Administration and the Comptroller General of the United States or any of 
their duly authorized representatives access to any books, documents, papers and records of the Contractor 
which are directly pertinent to the specific contract for the purpose of making audit, examination, excerpts 
and transcriptions. The Contractor agrees to maintain all books, records and reports required under this 
contract for a period of not less than three years after final payment is made and all pending matters are 
closed 

7.09 BUY AMERICAN PREFERENCE 

The Contractor agrees to comply with 49 USC § 50101, BABA and other related Made in America Laws,1 

U.S. statutes, guidance, and FAA policies, which provides that Federal funds may not be obligated unless 
all steel and manufactured goods used in AIP funded projects are produced in the United States, unless 
the FAA has issued a waiver. 

7.10 DOMESTIC PREFERENCE FOR PROCUREMENT 

Contractor provides, to the greatest extent practicable, that it has provided a preference for the purchase, 
acquisition, or goods, products, or materials produced in the United States (including, but not limited to, 
iron, aluminum, steel, cement, and other manufactured products) in compliance with 2 CFR § 200.322. 

1 

relating to federal financial assistance 

produced in the United States, including iron, steel, and manufactured products offered in the United States. 
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7.11 CLEAN AIR AND WATER POLLUTION CONTROL 

Contractor agrees to comply with all applicable standards, orders, and regulations issued pursuant to the 
Clean Air Act (42 USC §§ 7401-7671q) and the Federal Water Pollution Control Act as amended (33 USC 
§§ 1251-1387). The Contractor agrees to report any violation to the Owner immediately upon discovery. 
The Owner assumes responsibility for notifying the Environmental Protection Agency (EPA) and the 
Federal Aviation Administration. Contractor must include this requirement in all subcontracts that exceed 
$150,000. 

7.12 CONTRACT WORKHOURS AND SAFETY STANDARDS ACT REQUIREMENTS 

1. Overtime Requirements. 

No contractor or subcontractor contracting for any part of the contract work which may require or involve 
the employment of laborers or mechanics shall require or permit any such laborer or mechanic, including 
watchmen and guards, in any workweek in which he or she is employed on such work to work in excess 
of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such 
workweek. 

2. Violation; Liability for Unpaid Wages; Liquidated Damages. 

In the event of any violation of the clause set forth in paragraph (1) of this clause, the Contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for the District 
of Columbia or a territory, to such District or to such territory), for liquidated damages. Such liquidated 
damages shall be computed with respect to each individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in paragraph (1) of this clause, in the sum of $29 for 
each calendar day on which such individual was required or permitted to work in excess of the standard 
workweek of forty hours without payment of the overtime wages required by the clause set forth in 
paragraph (1) of this clause. 

3. Withholding for Unpaid Wages and Liquidated Damages. 

The Federal Aviation Administration (FAA) or the Owner shall upon its own action or upon written 
request of an authorized representative of the Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the contractor or subcontractor under any such 
contract or any other Federal contract with the same prime contractor, or any other federally-assisted 
contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime 
contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in paragraph 
(2) of this clause. 

4. Subcontractors. 

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraphs (1) 
through (4) and also a clause requiring the subcontractor to include these clauses in any lower tier 
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COPELAND "ANTI KICKBACK" ACT 

Contractor must comply with the requirements of the Copeland "Anti Kickback" Act (18 USC 874 and 

that the employer's payroll records accurately set forth the time spent i 
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subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (1) through (4) of this clause. 

7.13 -

-
40 USC 3145), as supplemented by Department of Labor regulation 29 CFR part 3. Contractor and 
subcontractors are prohibited from inducing, by any means, any person employed on the project to give 
up any part of the compensation to which the employee is entitled. The Contractor and each Subcontractor 
must submit to the Owner, a weekly statement on the wages paid to each employee performing on covered 
work during the prior week. Owner must report any violations of the Act to the Federal Aviation 
Administration. 

7.14 DAVIS-BACON REQUIREMENTS 

1. Minimum Wages. 

(i) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally 
and not less often than once a week, and without subsequent deduction or rebate on any account (except 
such payroll deductions as are permitted by the Secretary of Labor under the Copeland Act (29 CFR Part 
3)), the full amount of wages and bona fide fringe benefits (or cash equivalent thereof) due at time of 
payment computed at rates not less than those contained in the wage determination of the Secretary of 
Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which 
may be alleged to exist between the Contractor and such laborers and mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of 
the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or 
mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions made 
or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are deemed to be constructively made or incurred 
during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe 
benefits on the wage determination for the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR § 5.5(a)(4). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time actually worked 
therein: Provided, n each 
classification in which work is performed. The wage determination (including any additional 
classification and wage rates conformed under (1)(ii) of this section) and the Davis-Bacon poster (WH-
1321) shall be posted at all times by the Contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can easily be seen by the workers. 

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including helpers, 
which is not listed in the wage determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits therefore only when the following criteria have 
been met: 
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(1) The work to be performed by the classification requested is not performed by a classification in the 
wage determination; 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(B) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or 
their representatives, and the contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the 
contracting officer to the Administrator of the Wage and Hour Division, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise the contracting 
officer or will notify the contracting officer within the 30-day period that additional time is necessary. 

(C) In the event the Contractor, the laborers, or mechanics to be employed in the classification, or their 
representatives, and the contracting officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), the contracting officer shall refer 
the questions, including the views of all interested parties and the recommendation of the contracting 
officer, to the Administrator for determination. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to subparagraphs 
(1)(ii) (B) or (C) of this paragraph, shall be paid to all workers performing work in the classification under 
this contract from the first day on which work is performed in the classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics 
includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit 
as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

(iv) If the Contractor does not make payments to a trustee or other third person, the Contractor may 
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated 
in providing bona fide fringe benefits under a plan or program, Provided, that the Secretary of Labor has 
found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the Contractor to set aside in a separate account assets 
for the meeting of obligations under the plan or program.  

2. Withholding. The Federal Aviation Administration or the Sponsor shall upon its own action or upon 
written request of an authorized representative of the Department of Labor withhold or cause to be 
withheld from the Contractor under this contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, 
which is held by the same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, 
employed by the Contractor or any subcontractor the full amount of wages required by the contract. In 
the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed 
or working on the site of the work, all or part of the wages required by the contract, the Federal Aviation 
Administration may, after written notice to the Contractor, Sponsor, Applicant, or Owner, take such action 
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as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until 
such violations have ceased. 

3. Payrolls and Basic Records. 

(i) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of 
the work and preserved for a period of three years thereafter for all laborers and mechanics working at the 
site of the work. Such records shall contain the name, address, and social security number of each such 
worker; his or her correct classification; hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in 
1(b)(2)(B) of the Davis-Bacon Act); daily and weekly number of hours worked; deductions made; and 
actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages 
of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits 
under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall 
maintain records that show that the commitment to provide such benefits is enforceable, that the plan or 
program is financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual costs incurred 
in providing such benefits. Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification of trainee 
programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the 
applicable programs.  

(ii)(A) The Contractor shall submit weekly for each week in which any contract work is performed a copy 
of all payrolls to the Federal Aviation Administration if the agency is a party to the contract, but if the 
agency is not such a party, the Contractor will submit the payrolls to the applicant, Sponsor, or Owner, as 
the case may be, for transmission to the Federal Aviation Administration. The payrolls submitted shall set 
out accurately and completely all of the information required to be maintained under 29 CFR § 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on weekly 
transmittals. Instead the payrolls shall only need to include an individually identifying number for each 
employee (e.g., weekly payroll 
information may be submitted in any form desired. Optional Form WH 347 is available for this purpose 
from the Wage and Hour Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its 
successor site. The prime contractor is responsible for the submission of copies of payrolls by all 
subcontractors. Contractors and subcontractors shall maintain the full social security number and current 
address of each covered worker and shall provide them upon request to the Federal Aviation 
Administration if the agency is a party to the contract, but if the agency is not such a party, the Contractor 
will submit them to the applicant, Sponsor, or Owner, as the case may be, for transmission to the Federal 
Aviation Administration, the Contractor, or the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation 
of this section for a prime contractor to require a subcontractor to provide addresses and social security 
numbers to the prime contractor for its own records, without weekly submission to the sponsoring 
government agency (or the applicant, Sponsor, or Owner). 

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 
Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 
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(1) That the payroll for the payroll period contains the information required to be provided under 29 CFR 
§ 5.5(a)(3)(ii), the appropriate information is being maintained under 29 CFR § 5.5 (a)(3)(i), and that such 
information is correct and complete; 

(2) That each laborer and mechanic (including each helper, apprentice, and trainee) employed on the 
contract during the payroll period has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set forth in Regulations, 29 CFR Part 3; 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits 
or cash equivalents for the classification of work performed, as specified in the applicable wage 
determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional 
Form WH-347 shall satisfy the r 
paragraph (3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may subject the Contractor or subcontractor to civil 
or criminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the United States 
Code. 

(iii) The Contractor or subcontractor shall make the records required under paragraph (3)(i) of this section 
available for inspection, copying, or transcription by authorized representatives of the Sponsor, the 
Federal Aviation Administration, or the Department of Labor and shall permit such representatives to 
interview employees during working hours on the job. If the Contractor or subcontractor fails to submit 
the required records or to make them available, the Federal agency may, after written notice to the 
Contractor, Sponsor, applicant, or Owner, take such action as may be necessary to cause the suspension 
of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may be grounds for debarment action pursuant to 
29 CFR § 5.12. 

4. Apprentices and Trainees. 

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work 
they performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State 
Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an apprenticeship program, who is not individually 
registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer 
and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the contractor as to the entire work force 
under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on 
the wage determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program shall be paid 
not less than the applicable wage rate on the wage determination for the work actually performed. Where 
a contractor is performing construction on a project in a locality other than that in which its program is 

2328901 

Page 48 of 62



    

   
            
            

            
            

             
        

         
          

     

   
       

     
      

        
           

          
          

             
       

             
            

            
             

   
              

         
      

   

      
             

 

            
  

            
       
      

DocuSign Envelope ID: 49A42981-5188-429B-A8D0-1030AD2343E9 
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in the Contractor's or subcontractor's registered program shall be observed. Every apprentice must be 

han the rate specified in the registered program for the apprentice's level of progress, 

the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the 
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paid at not less t 
expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. 
If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount 
of fringe benefits listed on the wage determination for the applicable classification. If the Administrator 
determines that a different practice prevails for the applicable apprentice classification, fringes shall be 
paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of 
an apprenticeship program, the Contractor will no longer be permitted to utilize apprentices at less than 
the applicable predetermined rate for the work performed until an acceptable program is approved. 

(ii) Trainees. Except as provided in 29 CFR § 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on 
the job site shall not be greater than permitted under the plan approved by the Employment and Training 
Administration. Every trainee must be paid at not less than the rate specified in the approved program for 

applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions 
of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the 
full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and 
Hour Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination that provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate that is not registered and participating in 
a training plan approved by the Employment and Training Administration shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work actually performed. In 
addition, any trainee performing work on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. In the event the Employment and Training Administration withdraws approval of a 
training program, the Contractor will no longer be permitted to utilize trainees at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

(iii) Equal Employment Opportunity. The utilization of apprentices, trainees, and journeymen under this 
part shall be in conformity with the equal employment opportunity requirements of Executive Order 
11246, as amended, and 29 CFR Part 30. 

5. Compliance with Copeland Act Requirements. 

The Contractor shall comply with the requirements of 29 CFR Part 3, which are incorporated by reference 
in this contract. 

6. Subcontracts. 

The Contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 
§§ 5.5(a)(1) through (10) and such other clauses as the Federal Aviation Administration may by 
appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in 
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any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR § 5.5. 

7. Contract Termination: Debarment. 

A breach of the contract clauses in paragraph 1 through 10 of this section may be grounds for termination 
of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR § 5.12. 

8. Compliance with Davis-Bacon and Related Act Requirements. 

All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 
5 are herein incorporated by reference in this contract. 

9. Disputes Concerning Labor Standards. 

Disputes arising out of the labor standards provisions of this contract shall not be subject to the general 
disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of the 
Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause 
include disputes between the Contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 

10. Certification of Eligibility. 

(i) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or 

contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR § 5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 USC § 1001. 

7.15 DEBARMENT 

Contractor agrees to satisfy the requirements of 2 CFR part 180 by certifying that neither it nor its 
principals are presently debarred or suspended by any Federal department or agency from 
participation in this transaction.  

Certification of Contractor Regarding Debarment 
The Offeror/bidder or Contractor certifies that neither it nor its principals are presently debarred or 
suspended by any Federal department or agency from participation in this transaction. 

Certification of Lower Tier Contractors Regarding Debarment 
The successful bidder Contractor, by administering each lower tier subcontract that exceeds $25,000 as a 

project is not presently debarred or otherwise disqualified from participation in this federally-assisted 
project.  The successful Contractor will accomplish this by: 

1. Checking the System for Award Management at website:  http://www.sam.gov. 
2. Collecting a certification statement similar to the Certification of Offeror /Bidder Regarding 

Contractor, above. 
3. Inserting a clause or condition in the covered transaction with the lower tier contract. 
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If the Federal Aviation Administration later determines that a lower tier participant failed to disclose to a 
higher tier participant that it was excluded or disqualified at the time it entered the covered transaction, 
the FAA may pursue any available remedies, including suspension and debarment of the non-compliant 
participant. 

7.16 TEXTING WHEN DRIVING 

Federal Aviation Administration encourages recipients of Federal grant funds to adopt and enforce safety 
policies that decrease crashes by distracted drivers, including policies to ban text messaging while driving 
when performing work related to a grant or subgrant.  

In support of this initiative, the Owner encourages the Contractor to promote policies and initiatives for 
its employees and other work personnel that decrease crashes by distracted drivers, including policies that 
ban text messaging while driving motor vehicles while performing work activities associated with the 
project. The Contractor must include the substance of this clause in all sub-tier contracts exceeding 
$10,000 that involve driving a motor vehicle in performance of work activities associated with the project. 

7.17 FEDERAL FAIR LABOR STANDARDS ACT (FEDERAL MINIMUM WAGE) 

All contracts and subcontracts must incorporate by reference the provisions of 29 CFR part 201, the Federal 
Fair Labor Standards Act (FLSA), with the same force and effect as if given in full text. The FLSA sets 
minimum wage, overtime pay, recordkeeping, and child labor standards for full and part-time workers. 

The Contractor shall monitor compliance in accordance with 29 CFR part 201, et seq, the Federal Fair 
Labor Standards Act (FLSA). Any claims or disputes that arise from this requirement must be addressed 
by the Contractor directly with the U.S. Department of Labor  Wage and Hour Division. 

7.18 FOREIGN TRADE RESTRICTION 

The Contractor certifies that with respect to this contract, the Contractor 

1) is not owned or controlled by one or more citizens of a foreign country included in the list of 
countries that discriminate against U.S. firms as published by the Office of the United States 
Trade Representative (USTR); 

2) has not knowingly entered into any contract or subcontract for this project with a person that is a 
citizen or national of a foreign country included on the list of countries that discriminate against 
U.S. firms as published by the USTR; and 

3) has not entered into any subcontract for any product to be used on the Federal project that is 
produced in a foreign country included on the list of countries that discriminate against U.S. 
firms published by the USTR. 

This certification concerns a matter within the jurisdiction of an agency of the United States of America 
and the making of a false, fictitious, or fraudulent certification may render the maker subject to 
prosecution under Title 18 USC § 1001. 

The Contractor must provide immediate written notice to the Owner if the Contractor learns that its 
certification or that of a subcontractor was erroneous when submitted or has become erroneous by reason 
of changed circumstances. The Contractor must require subcontractors provide immediate written notice 
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to the Contractor if at any time it learns that its certification was erroneous by reason of changed 
circumstances. 

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49 
CFR § 30.17, no contract shall be awarded to a Contractor or subcontractor: 

1) who is owned or controlled by one or more citizens or nationals of a foreign country included on 
the list of countries that discriminate against U.S. firms published by the USTR; or 

2) whose subcontractors are owned or controlled by one or more citizens or nationals of a foreign 
country on such USTR list; or 

3) who incorporates in the public works project any product of a foreign country on such USTR list. 

Nothing contained in the foregoing shall be construed to require establishment of a system of 
records in order to render, in good faith, the certification required by this provision. The knowledge 
and information of a contractor is not required to exceed that which is normally possessed by a 
prudent person in the ordinary course of business dealings. 

The Contractor must incorporate this provision for certification without modification in all lower 
tier subcontracts. The Contractor may rely on the certification of a prospective subcontractor that it 
is not a firm from a foreign country included on the list of countries that discriminate against U.S. 
firms as published by USTR, unless the Offeror has knowledge that the certification is erroneous. 

This certification is a material representation of fact upon which reliance was placed when making 
an award. If it is later determined that the Contractor or subcontractor knowingly rendered an 
erroneous certification, the Federal Aviation Administration (FAA) may direct through the Owner 
cancellation of the contract or subcontract for default at no cost to the Owner or the FAA. 

7.19 LOBBYING AND INFLUENCING FEDERAL EMPLOYEES 

The Contractor certifies that to the best of his or her knowledge and belief, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the Contractor, 
to any person for influencing or attempting to influence an officer or employee of an agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal contract, the making of any Federal 
grant, the making of any Federal loan, the entering into of any cooperative agreement, and the 
extension, continuation, renewal, amendment, or modification of any Federal contract, grant, 
loan, or cooperative agreement. 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person 
for influencing or attempting to influence an officer or employee of any agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned 
shall complete and submit Standard Form-
accordance with its instructions.  

(3) The undersigned shall require that the language of this certification be included in the award 
documents for all sub-awards at all tiers (including subcontracts, subgrants, and contracts under 
grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose 
accordingly. 

This certification is a material representation of fact upon which reliance was placed when this transaction 
was made or entered into. Submission of this certification is a prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, U.S. Code. Any person who fails to file the required 
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the employee. The employer retains full responsibility to monitor its compliance and their subcontractor' 

(b) "Segregated facilities," as used in this clause, means any waiting rooms, work areas, rest rooms and 

1) 

2) 

County of Orange, OC Public Works 
Flatiron West, Inc. 

 Attachment A
MA-080-24010874 

certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each 
such failure. 

7.20 OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970 

All contracts and subcontracts that result from this solicitation incorporate by reference the requirements 
of 29 CFR Part 1910 with the same force and effect as if given in full text. The employer must provide a 
work environment that is free from recognized hazards that may cause death or serious physical harm to 

s 
compliance with the applicable requirements of the Occupational Safety and Health Act of 1970 (29 CFR 
Part 1910). The employer must address any claims or disputes that pertain to a referenced requirement 
directly with the U.S. Department of Labor Occupational Safety and Health Administration. 

7.21 PROHIBITION ON CERTAIN TELELCOMMUNICATIONS AND VIDEO 
SURVEILLANCE SERVICES OR EQUIPMENT 

Contractor and Subcontractors agree to comply with mandatory standards and policies relating to use and 
procurement of certain telecommunications and video surveillance services or equipment in compliance 
with the National Defense Authorization Act [Public Law 115-232 § 889(f)(1)]. 

7.22 PROHIBITION OF SEGREGATED FACILITIES 

(a) The Contractor agrees that it does not and will not maintain or provide for its employees any segregated 
facilities at any of its establishments, and that it does not and will not permit its employees to perform 
their services at any location under its control where segregated facilities are maintained. The Contractor 
agrees that a breach of this clause is a violation of the Equal Employment Opportunity clause in this 
contract. 

wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing 
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing 
facilities provided for employees that are segregated by explicit directive or are in fact segregated on the 
basis of race, color, religion, sex, sexual orientation, gender identity, or national origin because of written 
or oral policies or employee custom. The term does not include separate or single-user rest rooms or 
necessary dressing or sleeping areas provided to assure privacy between the sexes. 

(c) The Contractor shall include this clause in every subcontract and purchase order that is subject to the 
Equal Employment Opportunity clause of this contract. 

7.23 PROCUREMENT OF RECOVERED MATERIALS 

Contractor and subcontractors agree to comply with Section 6002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act, and the regulatory provisions of 40 CFR Part 
247. In the performance of this contract and to the extent practicable, the Contractor and subcontractors 
are to use products containing the highest percentage of recovered materials for items designated by the 
Environmental Protection Agency (EPA) under 40 CFR Part 247 whenever: 

The contract requires procurement of $10,000 or more of a designated item during the fiscal year; 
or 

The contractor has procured $10,000 or more of a designated item using Federal funding during 
the previous fiscal year. 
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agrees to furnish the Owner a "certification of compliance" 

VETERAN'S PREFERENCE 

's employees and 's subcontractors must complete 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

The list of EPA-designated items is available at www.epa.gov/smm/comprehensive-procurement-
guidelines-construction-products. 

Section 6002(c) establishes exceptions to the preference for recovery of EPA-designated products if the 
contractor can demonstrate the item is: 

a) Not reasonably available within a timeframe providing for compliance with the contract 
performance schedule; 

b) Fails to meet reasonable contract performance requirements; or 

c) Is only available at an unreasonable price. 

7.24 SEISMIC SAFETY 

In the performance of design services, the CMARE agrees to furnish a building design and associated 
construction specification that conform to a building code standard that provides a level of seismic safety 
substantially equivalent to standards as established by the National Earthquake Hazards Reduction 
Program (NEHRP). Local building codes that model their building code after the current version of the 
International Building Code (IBC) meet the NEHRP equivalency level for seismic safety. At the 
conclusion of the design services, the CMARE 
that attests conformance of the building design and the construction specifications with the seismic 
standards of NEHRP or an equivalent building code.  

The CMARE agrees to ensure that all work performed under this contract, including work performed by 
subcontractors, conforms to a building code standard that provides a level of seismic safety substantially 
equivalent to standards established by the National Earthquake Hazards Reduction Program (NEHRP). 
Local building codes that model their code after the current version of the International Building Code 
(IBC) meet the NEHRP equivalency level for seismic safety. 

7.25 

In the employment of labor (excluding executive, administrative, and supervisory positions), the CMARE 
and all sub-tier contractors must give preference to covered veterans as defined within Title 49 United 
States Code Section 47112. Covered veterans include Vietnam-era veterans, Persian Gulf veterans, 
Afghanistan-Iraq war veterans, disabled veterans, and small business concerns (as defined by 15 USC § 
632) owned and controlled by disabled veterans. This preference only applies when there are covered 
veterans readily available and qualified to perform the work to which the employment relates. 

7.26 TAX DELINQUENCY AND FELONY CONVICTIONS 

Contractor represents that it is not a corporation that has any unpaid Federal tax liability that has been 
assessed, for which all judicial and administrative remedies have been exhausted or have lapsed, and that 
is not being paid in a timely manner pursuant to an agreement with the authority responsible for collecting 
the tax liability nor is it a corporation that was convicted of a criminal violation under any Federal law 
within the preceding 24 months. 

8.0 AIRPORT REQUIREMENTS: AIRPORT SECURITY AND ID BADGE REQUIREMENTS 

CMARE, CMARE CMARE the following in order to 
obtain an Airport-Issued Security Identification Badge (ID Badge). 

A. Airport-Issued Badge Acquisition, Retention, and Termination: Prior to issuance of airport 
security ID Badge(s), designated CMARE personnel who shall be working on-site in JWA restricted 
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e of work under this Contract must pass JW A's security 

on company letterhead using the airport's 

CMARE'S 
's 

organization's 

's designated personnel must successfully complete the badge acquisition within 

 Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

areas and engaged in the performanc 
screening requirements, which include fingerprinting to complete an F.B.I. Criminal History 
Records Check (CHRC) and a Security Threat Assessment (STA). CMARE should anticipate four 
to six weeks for new employees to receive an airport security ID badge which includes the following 
general steps: 

1. Company designates at least two representatives as Authorized Signatories by submitting a letter 
template. 

2. Subcontractors and tenant contractors must also have two Authorized Signatories at a minimum. 

3. All company employees requiring unescorted access to restricted airport areas are scheduled for 
fingerprint appointments. 

4. Background check fees are provided at the first appointment 

5. Employees must provide two government-issued IDs at the first appointment. 

6. STA and/or CHRC results are received. 

7. All ID Badge applicants successfully passing the STA and/or CHRC are scheduled for required 
training. 

8. ID Badge related fees are provided, and any additional information requested is provided at the 
training appointment. 

9. Upon successful completion of the required training, employees will receive their ID Badge. 

10. Authorized Signatories are required to maintain the ID Badge process for the onboarding of future 
employees, employee ID Badge renewals, scheduling, and other actions detailed below. 

11. designated personnel must, at a minimum, complete the following required training 
based on CMARE work to be provided and access areas: 
i. Authorized Signatory Training: All organizations must designate at least two Authorized 

Signatories by providing a letter on company letterhead using the ID/Access Control Office 
template. The designated Authorized Signatories will be responsible for the entire ID 
Badge process for their organization including, but not limited to, the onboarding of new 
employees, renewing employees, scheduling employees for appointments, payment 
coordination, ID Badge audits, resolution to safety/security violations caused by the 

employees, subtenants, or subcontractors. Authorized Signatories must attend 
this approximate one (1) hour course initially and annually 

ii. Security Identification Display Area (SIDA) Training: All employees with an operational 
need to have unescorted access to the Airport SIDA must complete this approximate one and 
one half (1.5) hour course and pass a written test. 

iii. Sterile Area (Elevator) Training: All Non-SIDA employees with an operational need to 
have unescorted access to the Sterile Area of the terminal must complete an approximate 
30-minuite training session and pass a written test. 

iv. Non-Movement Area or Movement Area Driver Training: All employees with an 
operational need to drive on airfield service roads and/or ramps must attend the 
approximate one (1) hour Non- Movement Area Driver course and pass a written test. 
Employees with an operational need to drive on active taxiways and/or active runways 
must coordinate this training with the Airport Operations Division. 

v. CMARE 
six weeks of Contract execution, unless other arrangements have been coordinated by County 
Project Manager or designee in writing. 
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's 

Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

vi. All personnel assigned to this contract must be in possession of a current, valid Airport-Issued 
ID Badge prior to fulfilling an independent shift assignment. 

vii. CMARE is responsible for terminating and retrieving Airport-Issued ID Badges as soon as 
an employee no longer needs unescorted access to airport restricted areas. Terminated ID 
Badges must be returned to the ID/Access Control office within three business days. Failure 
to do so will result in a $250.00 fee. 

viii. CMARE shall be responsible for all cost associated with the Airport-Issued ID Badge 
process. The ID/Access Control Office maintains the current list of fees. Below is a list of 
estimated costs for new ID Badge applications and ID Badge renewals: 

a. STA Fee: Approximately $11.00 
b. Fingerprint/CHRC Fee: Approximately $31.00 
c. ID Badge Fee: Approximately $10.00 
d. Terminated, Unreturned ID Badge Fee: Approximately $250.00 

ix. CMARE shall abide by all the security requirements set forth by the Transportation Security 
Agency (TSA) and JWA. 

B. Airport Driving Endorsement: In addition to obtaining a JWA access control badge, CMARE 
service staff with an operational need to drive on airport service roads and ramps must also take an Airport 
provided training course and pass a test to acquire an airfield driving endorsement. 

Some Air Operations Area projects will require vehicles to be equipped with visible company placards 
on both sides of the vehicle, an orange/white checkered flag, an amber, rotating beacon, and a two-way 
radio to monitor FAA Air Traffic Control Tower frequencies; or be escorted by a vehicle with this 
equipment and markings. Only vehicles, equipment, and personnel who have prior authorization by the 
ASP may operate on runways, taxiways and movement areas, or cross runways and taxiways. Under no 
circumstance shall any vehicle operate on or cross a runway, taxiway, or any movement are unless 
permission from the Tower is granted. Vehicles requiring an escort must be escorted by Airport 
Operations, or authorized company vehicles, equipped with two-way radios, and in constant radio 
communication with the FAA Tower Control. 

C. Airport ID Badge Holder Requirements and Responsibilities: TSA approved security program for 
JWA requires that each person issued a JWA security badge is made aware of his/her responsibilities 
regarding the privilege of access to restricted areas of JWA. 

i. All persons within the restricted air operation areas of JWA are required to display, on their person, 
a JWA security badge; unless they are specifically exempted for safety reasons, or they are under 
escort by a properly badged individual. Each JWA employee, CMARE, subcontractor or tenant 
employee who has been issued a JWA security badge is responsible for challenging any 
individual who is not properly displaying a JWA issued or approved and valid identification badge. 
Any person who is not properly displaying or who cannot produce a valid JWA security badge must 
immediately be referred to the Sheriff's Department - Airport Police Services Office for proper 
handling. 

ii. JWA security badge is the property of County and must be returned upon termination of CMARE 
personnel employment and/or termination, expiration or completion of Contract. The loss of a 
badge shall be reported within 24 hours to the Sheriff's Department - Airport Police Services 
by calling (949) 252-5000. Individuals that lose their badge shall be required to pay a fee 
before receiving a replacement badge. The charge for lost badge replacement shall be at the current 
posted rate located in the JWA Administration Office. A report shall be made before a replacement 
badge shall be issued. 
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's 

's final payment may be held by County or a 
's payment(s) may be made to ensure that funding is available to cover the fine 

shall submit the names, addresses, and driver's license numbers for all 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

iii. JWA security badge is nontransferable. 

iv. In the event that a CMARE badge is not returned to JWA upon termination of CMARE 
personnel employment and/or termination or expiration of Contract, a fine of $250.00 per badge 
shall be charged to CMARE. CMARE deduction 
from CMARE in 
the event that badges are not returned. 

v. CMARE CMARE 
personnel who shall be engaged in work under this Contract to County Project Manager within 
seven days after award of the Contract or within seven days after the start of any new CMARE 
personnel and/or prior to the start of any work. 

vi. No worker shall be used in performance of this work that has not passed the background check. 
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1/19/2024 

1/19/2024 

Christine Nguyen 

(Msfo,u,, /\/~UA, 

1/19/2024 

Ural Yal / senior Vice President 

Lisa Ziegler/ vice President & Assistant secretary ____________________________________ 

Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

IN WITNESS WHEREOF, the Parties hereto have executed this Contract on the dates opposite their respective 
signatures: 

FLATIRON WEST, INC. 
a Delaware Corporation, 

Date: ___________ By___________________________________ 
    Signature

    Print Name & Title 

(If a corporation, the document must be signed by two corporate officers. The 1st must be either Chairman of 
the Board, President or any Vice President.) 

Date: ___________ 
Signature

     Print Name & Title 

(If a corporation, the 2nd signature must be either the Secretary, an Assistant Secretary, the Chief Financial 
Officer, or any Assistant Treasurer.) 

    ___________________________________ 

By____________________________________ 

COUNTY OF ORANGE, ORANGE 
a political subdivision of the State of California, 

Date: ___________      By__________________________________ 

Print 
Name________________________________ 

Title ________________________________  

APPROVED AS TO FORM 
Office of the County Counsel 
Orange County, California 

By: _________________________
      Deputy 

Signature: ____________________

        Date: ____________________ 
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The JWA Taxiways "A", "D", and "E" Reconstruction project is located at John Wayne Airport, 18601 Airport 

Taxiways "A", "D", and "E" east of Runway 2L 

methods ("Work Plan") to complete the Work, taking into consideration the importance of the need to minimize 

Protect the County's sensitivity to quality, safety, and environmental factors. 

 Attachment A
County of Orange, OC Public Works  MA-080-24010874 
Flatiron West, Inc. 

ATTACHMENT A 
PRE-CONSTRUCTION PHASE SERVICES 

SCOPE OF WORK 

1. Project Location 

Way, Santa Ana, on the John Wayne Airport airfield. 

2. Project Description 

The project will reconstruct the pavement of aging Taxiways "A", "D", and "E" east of Runway 2L-20R. The 
project will also provide for a slight realignment of Taxiway "A" just south of the South RON (remain 
overnight) and improvement to and realignment of the vehicle service road as necessary to maintain the 
required safety clearances along Taxiway "A". The reconstruction of Taxiways "A", "D", and "E" measures 
approximately 2,800 feet, 250 feet, and 500 feet, respectively. The length of improvement and realignment of 
the vehicle service road is approximately 3,200 feet adjacent to Taxiway "A". The work may include 
modification to the connecting GA run-ups and the compass rose, as well as the East SIDA Gate. 

3. Traffic Considerations 

-20R represent some of the busiest areas on the JWA airfield. 
Because of the criticality and location of the taxiways, careful planning which will maximize safety and 
minimize impact to airport operations will be essential. 

4. Construction Methods 

The CMAR will be required to submit in writing, as specific as possible, the expected construction means and 

impact to airport operations. The Work Plan shall attempt to limit these potential impacts. 

5. Pre-construction Phase Services 

Pre-construction phase services by the CMARE may include, but are not limited to, the following: 

a) Participate in the design review process. 
b) Provide detailed cost estimating and knowledge of marketplace conditions. 
c) Project planning and scheduling. 
d) Provide value engineering. 
e) Provide for construction phasing and scheduling that will minimize impact to operations. 
f) Alternate systems evaluation and constructability studies. 
g) Advise County on ways to gain efficiencies in project delivery. 
h) Advise and initiate procurement of long-lead items. 
i) Assist in the permitting processes, as necessary. 
j) Select subcontractors/suppliers for this project. 
k) 
l) Advise County on choosing green building materials. 
m) Provide CEQA and permitting data such as detailed description of contract work, hours of operation and 

identification of staging areas (if applicable). 
n) Perform surface and subsurface investigations for verification of constructability. 
o) Constructability review of project design plans. 
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Substitution or addition of CMARE's key personnel in a 
with written approval of the County's Project Manager. 

County of Orange, OC Public Works
Flatiron West, Inc. 

 Attachment A
 MA-080-24010874 

ATTACHMENT B 
PRE-CONSTRUCTION PHASE SERVICES 

STAFFING PLAN 

I. KEY PERSONNEL* 

Name 

Dan Martinson 

Danny Helton 

Classification/ 
Designation 

Project Manager 

General Superintendent 

Years of 
Experience 

21 Years 

28 Years 

License/Certifications (include 
license number) 

Design-Build Institute of 
America (DBIA), Engineer-in 

Training (EIT), OSHA 30-Hour 
Safety Trained 

Supervisor (STS), OSHA 10-
Hour, Crane Rigging and 

Critical Picks, Forklift Certified 
Shoring & Trenching, Confined 

Space, Gomaco Paver/IDBI, 
Rex RC3 Controls 

Reid Broder 
Pre-construction / 

Estimating Manger 
10 Years N/A 

*This shall include the Key Personnel information for both the CMARE and the Subconsultants. 

CMARE understands that the personnel represented as assigned to the Contract must remain working on the 
Contract throughout the duration of the Contract unless otherwise requested or approved by the County. 

ny given category or classification shall be allowed only 
Note: The written approval of substituted CMARE Key 

Personnel is for the departmental use only and shall not be used for auditing purposes outside OC Public Works. 

CMARE may reserve the right to involve other CMARE personnel, as their services are required. The specific 
individuals will be assigned based on the need and timing of the services/classification required. Assignment of 
additional key personnel shall be subject to County Project Manager written approval. Note: the written approval 
of additional CMARE Key Personnel is for departmental use only and shall not be used for auditing purposes 
outside OC Public Works. County reserves the right to have any CMARE personnel removed from providing 
services to County under this Contract. County is not required to provide any reason for the request for removal of 
any CMARE personnel. 
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's subconsultant(s) in any given project function shall be allowed only with prior written approval of the County Project Man 

 Attachment A

County of Orange, OC Public Works MA-280-23010520 
Flatiron West, Inc. 

II. SUBCONSULTANTS 

Listed below are subconsultant(s) anticipated by CMARE to perform services specified in the Scope of Work. Deletion, substitution, or addition of 
CMARE ager. 

Corporate Name & 
Corporate Address 

Hirschmugl, Heine, & 

Local Office 
Address* 

P.O. Box 898, 

Contact 
Name & 

Telephone 
Number 

Project 
Function 

(Division of 
Work/Trade) 

Contractor 
License 
Number 

DIR 
Registration 

Number 

DBE 
If Yes, enter 

DBE 
Certification 

Number 

Gross 
Receipts 
Category 
(Table 1) 

Age of 
Firm 

(Years) 

DVBE 
If Yes, enter 

DVBE 
Certification 

Number 

SBA 
If Yes, enter 

DUNNS 
Certification 

Number 

Associates, Inc. 
746 Masons Beach 

Mammoth Lakes, 
CA 92546 

410-609-6338 Scheduling N/A N/A 44175 2 17 No No 

Rd, Deale, MD 20751 

Sequoia Consultants, 
Inc. 

361 West Grove 
Avenue, 

Orange, CA 92865 

361 West Grove 
Avenue, 

Orange, CA 
92865 

714-974-6316 QC/QA N/A 1000014596 35308 5 17 No 839354862 

Thurai Consulting, 
Inc.  

17722 Manchester 
Avenue, 

Irvine, CA 92614 

17722 
Manchester 

Avenue, 
Irvine, CA 92614 

949-981-8349 
Design 
Review 

N/A N/A 51290 2 1 No No 
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CMARE's Construction Fee* 

Definition of "Construction Fee" 

Attachment A
County of Orange, OC Public Works MA-280-23010520 
Flatiron West, Inc. 

ATTACHMENT C: PRE-CONSTRUCTION PHASE SERVICES FEE SCHEDULE 

A. FEE SCHEDULE: 

1. GMP 1 - Pre-Construction Phase Services 

A fixed fee price 
$1,179,559 

2. Estimated Cost of Construction Services $30,000,000 

3. 

Must be stated as a percentage and then applied to Line 2. 

10.0% 

$3,000,000 

4. Sum of Components 1 through 3 $34,179,559 

5. Bond Cost 

Must be stated as a percentage for payment and performance 
bonds and then applied to Line 4. 

0.80% 

$273,436.47 

6. Basis of Comparison 

Sum of Components 4 and 5 
$34,452,995.47 

*Refer to Model Contract Pre-construction Services Article 1, 

B. CLASSIFICATION RATES: 

CMARE 
Classification Titles Hourly Rate 

Project Manager $169.56 
Project Engineer $130.38 
General Superintendent $186.95 
Safety Manager $117.38 
Preconstruction Manager $169.56 
Lead Estimators $171.82 
Estimators $152.19 
Environmental Compliance Manager $152.17 

SUBCONSULTANT(S) 
Classification Titles Hourly Rate 

Design Manager (Thurai Consulting, Inc.) $246.40 
Schedule (Hirschmugl, Heine, & Associates, Inc.) $231 
QC Manager (Sequoia Consultants) $162.25 

SERVICES/REIMBURSABLE 

Item Allowance 
Potholing $126,614 
Travel Costs $36,000 

2328901 

Page 62 of 62



  

   

  

       

         

          

 
    

    

  
   

 
      

  
  

 
     

   

         

      

     

        

  

      

    

      

Contract Summary Form 

OC Expediter Requisition #: 1567465 

Attachment B

SUMMARY OF SIGNIFICANT CHANGES 

1. Establish Contract MA-080-24010874 with Flatiron West, Inc. for Construction Manager 

at Risk Services for John Wayne Airport, Taxiways A, D and E Reconstruction Services 

SUBCONSULTANTS 

This contract includes the following subconsultants or pass through to other providers. 

Hirschmugl, Heine, & Associates, Inc. 
746 Masons Beach Rd, Deale, MD 20751 

Scheduling Unknown at this time. 

Sequoia Consultants, Inc. 
361 West Grove Avenue, 

Orange, CA 92865 
QC / QA Unknown at this time. 

Thurai Consulting, Inc. 
17722 Manchester Avenue, 

Irvine, CA 92614 
Design Review Unknown at this time. 

CONTRACT OPERATING EXPENSES 

Based on the pre-construction services fee submitted by the CMARE in a separate price proposal, 

and accepted by the County (which by reference is made a part of this Contract); the County will 

pay the CMARE a Maximum Contract Price of $1,179,559 as follows: 

The CMARE shall provide the basic services described in Article 2 and Attachment A for a 

Guaranteed Maximum Price of $1,179,559 

Total Pre-Construction Services Contract Price for the Project: $1,179,559 

Construction Fee for the Project: 10.0% 

Bond Cost for the Project: 0.80% 

Page 1 of 1



Attachment C
2 CFR Part 200 Subpart D (up to date as of 4/27/2023) 2 CFR Part 200 Subpart D Procurement Standards 

This content is from the eCFR and is authoritative but unofcial. 

Title 2 —Grants and Agreements 
Subtitle A —Office of Management and Budget Guidance for Grants and Agreements 
Chapter II —Office of Management and Budget Guidance 
Part 200 —Uniform Administrative Requirements, Cost Principles, and Audit Requirements for 

Federal Awards 
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Procurement Standards 

§ 200.317 Procurements by states. 
§ 200.318 General procurement standards. 
§ 200.319 Competition. 
§ 200.320 Methods of procurement to be followed. 
§ 200.321 Contracting with small and minority businesses, women's business enterprises, and 

labor surplus area frms. 
§ 200.322 Domestic preferences for procurements. 
§ 200.323 Procurement of recovered materials. 
§ 200.324 Contract cost and price. 
§ 200.325 Federal awarding agency or pass-through entity review. 
§ 200.326 Bonding requirements. 
§ 200.327 Contract provisions. 

PROCUREMENT STANDARDS 

§ 200.317 Procurements by states. 

When procuring property and services under a Federal award, a State must follow the same policies and procedures 
it uses for procurements from its non-Federal funds. The State will comply with §§ 200.321, 200.322, and 200.323 
and ensure that every purchase order or other contract includes any clauses required by § 200.327. All other non-
Federal entities, including subrecipients of a State, must follow the procurement standards in §§ 200.318 through 
200.327. 

§ 200.318 General procurement standards. 

(a) The non-Federal entity must have and use documented procurement procedures, consistent with State, 
local, and tribal laws and regulations and the standards of this section, for the acquisition of property or 
services required under a Federal award or subaward. The non-Federal entity's documented procurement 
procedures must conform to the procurement standards identifed in §§ 200.317 through 200.327. 
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(b) Non-Federal entities must maintain oversight to ensure that contractors perform in accordance with the 
terms, conditions, and specifcations of their contracts or purchase orders. 

(c) 

(1) The non-Federal entity must maintain written standards of conduct covering conficts of interest and 
governing the actions of its employees engaged in the selection, award and administration of 
contracts. No employee, ofcer, or agent may participate in the selection, award, or administration of 
a contract supported by a Federal award if he or she has a real or apparent confict of interest. Such 
a confict of interest would arise when the employee, ofcer, or agent, any member of his or her 
immediate family, his or her partner, or an organization which employs or is about to employ any of 
the parties indicated herein, has a fnancial or other interest in or a tangible personal beneft from a 
frm considered for a contract. The ofcers, employees, and agents of the non-Federal entity may 
neither solicit nor accept gratuities, favors, or anything of monetary value from contractors or parties 
to subcontracts. However, non-Federal entities may set standards for situations in which the 
fnancial interest is not substantial or the gift is an unsolicited item of nominal value. The standards 
of conduct must provide for disciplinary actions to be applied for violations of such standards by 
ofcers, employees, or agents of the non-Federal entity. 

(2) If the non-Federal entity has a parent, afliate, or subsidiary organization that is not a State, local 
government, or Indian tribe, the non-Federal entity must also maintain written standards of conduct 
covering organizational conficts of interest. Organizational conficts of interest means that because 
of relationships with a parent company, afliate, or subsidiary organization, the non-Federal entity is 
unable or appears to be unable to be impartial in conducting a procurement action involving a 
related organization. 

(d) The non-Federal entity's procedures must avoid acquisition of unnecessary or duplicative items. 
Consideration should be given to consolidating or breaking out procurements to obtain a more 
economical purchase. Where appropriate, an analysis will be made of lease versus purchase alternatives, 
and any other appropriate analysis to determine the most economical approach. 

(e) To foster greater economy and efciency, and in accordance with efforts to promote cost-effective use of 
shared services across the Federal Government, the non-Federal entity is encouraged to enter into state 
and local intergovernmental agreements or inter-entity agreements where appropriate for procurement or 
use of common or shared goods and services. Competition requirements will be met with documented 
procurement actions using strategic sourcing, shared services, and other similar procurement 
arrangements. 

(f) The non-Federal entity is encouraged to use Federal excess and surplus property in lieu of purchasing new 
equipment and property whenever such use is feasible and reduces project costs. 

(g) The non-Federal entity is encouraged to use value engineering clauses in contracts for construction 
projects of sufcient size to offer reasonable opportunities for cost reductions. Value engineering is a 
systematic and creative analysis of each contract item or task to ensure that its essential function is 
provided at the overall lower cost. 

(h) The non-Federal entity must award contracts only to responsible contractors possessing the ability to 
perform successfully under the terms and conditions of a proposed procurement. Consideration will be 
given to such matters as contractor integrity, compliance with public policy, record of past performance, 
and fnancial and technical resources. See also § 200.214. 
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(i) The non-Federal entity must maintain records sufcient to detail the history of procurement. These 
records will include, but are not necessarily limited to, the following: Rationale for the method of 
procurement, selection of contract type, contractor selection or rejection, and the basis for the contract 
price. 

(j) 

(1) The non-Federal entity may use a time-and-materials type contract only after a determination that no 
other contract is suitable and if the contract includes a ceiling price that the contractor exceeds at its 
own risk. Time-and-materials type contract means a contract whose cost to a non-Federal entity is 
the sum of: 

(i) The actual cost of materials; and 

(ii) Direct labor hours charged at fxed hourly rates that refect wages, general and administrative 
expenses, and proft. 

(2) Since this formula generates an open-ended contract price, a time-and-materials contract provides 
no positive proft incentive to the contractor for cost control or labor efciency. Therefore, each 
contract must set a ceiling price that the contractor exceeds at its own risk. Further, the non-Federal 
entity awarding such a contract must assert a high degree of oversight in order to obtain reasonable 
assurance that the contractor is using efcient methods and effective cost controls. 

(k) The non-Federal entity alone must be responsible, in accordance with good administrative practice and 
sound business judgment, for the settlement of all contractual and administrative issues arising out of 
procurements. These issues include, but are not limited to, source evaluation, protests, disputes, and 
claims. These standards do not relieve the non-Federal entity of any contractual responsibilities under its 
contracts. The Federal awarding agency will not substitute its judgment for that of the non-Federal entity 
unless the matter is primarily a Federal concern. Violations of law will be referred to the local, state, or 
Federal authority having proper jurisdiction. 

[85 FR 49543, Aug. 13, 2020, as amended at 86 FR 10440, Feb. 22, 2021] 

§ 200.319 Competition. 

(a) All procurement transactions for the acquisition of property or services required under a Federal award 
must be conducted in a manner providing full and open competition consistent with the standards of this 
section and § 200.320. 

(b) In order to ensure objective contractor performance and eliminate unfair competitive advantage, 
contractors that develop or draft specifcations, requirements, statements of work, or invitations for bids 
or requests for proposals must be excluded from competing for such procurements. Some of the 
situations considered to be restrictive of competition include but are not limited to: 

(1) Placing unreasonable requirements on frms in order for them to qualify to do business; 

(2) Requiring unnecessary experience and excessive bonding; 

(3) Noncompetitive pricing practices between frms or between afliated companies; 

(4) Noncompetitive contracts to consultants that are on retainer contracts; 

(5) Organizational conficts of interest; 
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(6) Specifying only a “brand name” product instead of allowing “an equal” product to be offered and 
describing the performance or other relevant requirements of the procurement; and 

(7) Any arbitrary action in the procurement process. 

(c) The non-Federal entity must conduct procurements in a manner that prohibits the use of statutorily or 
administratively imposed state, local, or tribal geographical preferences in the evaluation of bids or 
proposals, except in those cases where applicable Federal statutes expressly mandate or encourage 
geographic preference. Nothing in this section preempts state licensing laws. When contracting for 
architectural and engineering (A/E) services, geographic location may be a selection criterion provided its 
application leaves an appropriate number of qualifed frms, given the nature and size of the project, to 
compete for the contract. 

(d) The non-Federal entity must have written procedures for procurement transactions. These procedures 
must ensure that all solicitations: 

(1) Incorporate a clear and accurate description of the technical requirements for the material, product, 
or service to be procured. Such description must not, in competitive procurements, contain features 
which unduly restrict competition. The description may include a statement of the qualitative nature 
of the material, product or service to be procured and, when necessary, must set forth those 
minimum essential characteristics and standards to which it must conform if it is to satisfy its 
intended use. Detailed product specifcations should be avoided if at all possible. When it is 
impractical or uneconomical to make a clear and accurate description of the technical requirements, 
a “brand name or equivalent” description may be used as a means to defne the performance or 
other salient requirements of procurement. The specifc features of the named brand which must be 
met by offers must be clearly stated; and 

(2) Identify all requirements which the offerors must fulfll and all other factors to be used in evaluating 
bids or proposals. 

(e) The non-Federal entity must ensure that all prequalifed lists of persons, frms, or products which are used 
in acquiring goods and services are current and include enough qualifed sources to ensure maximum 
open and free competition. Also, the non-Federal entity must not preclude potential bidders from 
qualifying during the solicitation period. 

(f) Noncompetitive procurements can only be awarded in accordance with § 200.320(c). 

§ 200.320 Methods of procurement to be followed. 

The non-Federal entity must have and use documented procurement procedures, consistent with the standards of 
this section and §§ 200.317, 200.318, and 200.319 for any of the following methods of procurement used for the 
acquisition of property or services required under a Federal award or sub-award. 

(a) Informal procurement methods. When the value of the procurement for property or services under a 
Federal award does not exceed the simplifed acquisition threshold (SAT), as defned in § 200.1, or a lower 
threshold established by a non-Federal entity, formal procurement methods are not required. The non-
Federal entity may use informal procurement methods to expedite the completion of its transactions and 
minimize the associated administrative burden and cost. The informal methods used for procurement of 
property or services at or below the SAT include: 

(1) Micro-purchases — 
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(i) Distribution. The acquisition of supplies or services, the aggregate dollar amount of which does 
not exceed the micro-purchase threshold (See the defnition of micro-purchase in § 200.1). To 
the maximum extent practicable, the non-Federal entity should distribute micro-purchases 
equitably among qualifed suppliers. 

(ii) Micro-purchase awards. Micro-purchases may be awarded without soliciting competitive price 
or rate quotations if the non-Federal entity considers the price to be reasonable based on 
research, experience, purchase history or other information and documents it fles accordingly. 
Purchase cards can be used for micro-purchases if procedures are documented and approved 
by the non-Federal entity. 

(iii) Micro-purchase thresholds. The non-Federal entity is responsible for determining and 
documenting an appropriate micro-purchase threshold based on internal controls, an 
evaluation of risk, and its documented procurement procedures. The micro-purchase threshold 
used by the non-Federal entity must be authorized or not prohibited under State, local, or tribal 
laws or regulations. Non-Federal entities may establish a threshold higher than the Federal 
threshold established in the Federal Acquisition Regulations (FAR) in accordance with 
paragraphs (a)(1)(iv) and (v) of this section. 

(iv) Non-Federal entity increase to the micro-purchase threshold up to $50,000. Non-Federal entities 
may establish a threshold higher than the micro-purchase threshold identifed in the FAR in 
accordance with the requirements of this section. The non-Federal entity may self-certify a 
threshold up to $50,000 on an annual basis and must maintain documentation to be made 
available to the Federal awarding agency and auditors in accordance with § 200.334. The self-
certifcation must include a justifcation, clear identifcation of the threshold, and supporting 
documentation of any of the following: 

(A) A qualifcation as a low-risk auditee, in accordance with the criteria in § 200.520 for the 
most recent audit; 

(B) An annual internal institutional risk assessment to identify, mitigate, and manage fnancial 
risks; or, 

(C) For public institutions, a higher threshold consistent with State law. 

(v) Non-Federal entity increase to the micro-purchase threshold over $50,000. Micro-purchase 
thresholds higher than $50,000 must be approved by the cognizant agency for indirect costs. 
The non-federal entity must submit a request with the requirements included in paragraph 
(a)(1)(iv) of this section. The increased threshold is valid until there is a change in status in 
which the justifcation was approved. 

(2) Small purchases — 

(i) Small purchase procedures. The acquisition of property or services, the aggregate dollar 
amount of which is higher than the micro-purchase threshold but does not exceed the 
simplifed acquisition threshold. If small purchase procedures are used, price or rate quotations 
must be obtained from an adequate number of qualifed sources as determined appropriate by 
the non-Federal entity. 
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(ii) Simplifed acquisition thresholds. The non-Federal entity is responsible for determining an 
appropriate simplifed acquisition threshold based on internal controls, an evaluation of risk 
and its documented procurement procedures which must not exceed the threshold established 
in the FAR. When applicable, a lower simplifed acquisition threshold used by the non-Federal 
entity must be authorized or not prohibited under State, local, or tribal laws or regulations. 

(b) Formal procurement methods. When the value of the procurement for property or services under a Federal 
fnancial assistance award exceeds the SAT, or a lower threshold established by a non-Federal entity, 
formal procurement methods are required. Formal procurement methods require following documented 
procedures. Formal procurement methods also require public advertising unless a non-competitive 
procurement can be used in accordance with § 200.319 or paragraph (c) of this section. The following 
formal methods of procurement are used for procurement of property or services above the simplifed 
acquisition threshold or a value below the simplifed acquisition threshold the non-Federal entity 
determines to be appropriate: 

(1) Sealed bids. A procurement method in which bids are publicly solicited and a frm fxed-price 
contract (lump sum or unit price) is awarded to the responsible bidder whose bid, conforming with 
all the material terms and conditions of the invitation for bids, is the lowest in price. The sealed bids 
method is the preferred method for procuring construction, if the conditions. 

(i) In order for sealed bidding to be feasible, the following conditions should be present: 

(A) A complete, adequate, and realistic specifcation or purchase description is available; 

(B) Two or more responsible bidders are willing and able to compete effectively for the 
business; and 

(C) The procurement lends itself to a frm fxed price contract and the selection of the 
successful bidder can be made principally on the basis of price. 

(ii) If sealed bids are used, the following requirements apply: 

(A) Bids must be solicited from an adequate number of qualifed sources, providing them 
sufcient response time prior to the date set for opening the bids, for local, and tribal 
governments, the invitation for bids must be publicly advertised; 

(B) The invitation for bids, which will include any specifcations and pertinent attachments, 
must defne the items or services in order for the bidder to properly respond; 

(C) All bids will be opened at the time and place prescribed in the invitation for bids, and for 
local and tribal governments, the bids must be opened publicly; 

(D) A frm fxed price contract award will be made in writing to the lowest responsive and 
responsible bidder. Where specifed in bidding documents, factors such as discounts, 
transportation cost, and life cycle costs must be considered in determining which bid is 
lowest. Payment discounts will only be used to determine the low bid when prior 
experience indicates that such discounts are usually taken advantage of; and 

(E) Any or all bids may be rejected if there is a sound documented reason. 

(2) Proposals. A procurement method in which either a fxed price or cost-reimbursement type contract 
is awarded. Proposals are generally used when conditions are not appropriate for the use of sealed 
bids. They are awarded in accordance with the following requirements: 
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(i) Requests for proposals must be publicized and identify all evaluation factors and their relative 
importance. Proposals must be solicited from an adequate number of qualifed offerors. Any 
response to publicized requests for proposals must be considered to the maximum extent 
practical; 

(ii) The non-Federal entity must have a written method for conducting technical evaluations of the 
proposals received and making selections; 

(iii) Contracts must be awarded to the responsible offeror whose proposal is most advantageous to 
the non-Federal entity, with price and other factors considered; and 

(iv) The non-Federal entity may use competitive proposal procedures for qualifcations-based 
procurement of architectural/engineering (A/E) professional services whereby offeror's 
qualifcations are evaluated and the most qualifed offeror is selected, subject to negotiation of 
fair and reasonable compensation. The method, where price is not used as a selection factor, 
can only be used in procurement of A/E professional services. It cannot be used to purchase 
other types of services though A/E frms that are a potential source to perform the proposed 
effort. 

(c) Noncompetitive procurement. There are specifc circumstances in which noncompetitive procurement can 
be used. Noncompetitive procurement can only be awarded if one or more of the following circumstances 
apply: 

(1) The acquisition of property or services, the aggregate dollar amount of which does not exceed the 
micro-purchase threshold (see paragraph (a)(1) of this section); 

(2) The item is available only from a single source; 

(3) The public exigency or emergency for the requirement will not permit a delay resulting from 
publicizing a competitive solicitation; 

(4) The Federal awarding agency or pass-through entity expressly authorizes a noncompetitive 
procurement in response to a written request from the non-Federal entity; or 

(5) After solicitation of a number of sources, competition is determined inadequate. 

§ 200.321 Contracting with small and minority businesses, women's business enterprises, and 
labor surplus area firms. 

(a) The non-Federal entity must take all necessary afrmative steps to assure that minority businesses, 
women's business enterprises, and labor surplus area frms are used when possible. 

(b) Afrmative steps must include: 

(1) Placing qualifed small and minority businesses and women's business enterprises on solicitation 
lists; 

(2) Assuring that small and minority businesses, and women's business enterprises are solicited 
whenever they are potential sources; 

(3) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit 
maximum participation by small and minority businesses, and women's business enterprises; 

(4) Establishing delivery schedules, where the requirement permits, which encourage participation by 
small and minority businesses, and women's business enterprises; 
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(5) Using the services and assistance, as appropriate, of such organizations as the Small Business 
Administration and the Minority Business Development Agency of the Department of Commerce; 
and 

(6) Requiring the prime contractor, if subcontracts are to be let, to take the afrmative steps listed in 
paragraphs (b)(1) through (5) of this section. 

§ 200.322 Domestic preferences for procurements. 

(a) As appropriate and to the extent consistent with law, the non-Federal entity should, to the greatest extent 
practicable under a Federal award, provide a preference for the purchase, acquisition, or use of goods, 
products, or materials produced in the United States (including but not limited to iron, aluminum, steel, 
cement, and other manufactured products). The requirements of this section must be included in all 
subawards including all contracts and purchase orders for work or products under this award. 

(b) For purposes of this section: 

(1) “Produced in the United States” means, for iron and steel products, that all manufacturing processes, 
from the initial melting stage through the application of coatings, occurred in the United States. 

(2) “Manufactured products” means items and construction materials composed in whole or in part of 
non-ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl 
chloride pipe; aggregates such as concrete; glass, including optical fber; and lumber. 

§ 200.323 Procurement of recovered materials. 

A non-Federal entity that is a state agency or agency of a political subdivision of a state and its contractors must 
comply with section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act. The requirements of Section 6002 include procuring only items designated in guidelines of the Environmental 
Protection Agency (EPA) at 40 CFR part 247 that contain the highest percentage of recovered materials practicable, 
consistent with maintaining a satisfactory level of competition, where the purchase price of the item exceeds 
$10,000 or the value of the quantity acquired during the preceding fscal year exceeded $10,000; procuring solid 
waste management services in a manner that maximizes energy and resource recovery; and establishing an 
afrmative procurement program for procurement of recovered materials identifed in the EPA guidelines. 

§ 200.324 Contract cost and price. 

(a) The non-Federal entity must perform a cost or price analysis in connection with every procurement action 
in excess of the Simplifed Acquisition Threshold including contract modifcations. The method and 
degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a 
starting point, the non-Federal entity must make independent estimates before receiving bids or 
proposals. 

(b) The non-Federal entity must negotiate proft as a separate element of the price for each contract in which 
there is no price competition and in all cases where cost analysis is performed. To establish a fair and 
reasonable proft, consideration must be given to the complexity of the work to be performed, the risk 
borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its 
record of past performance, and industry proft rates in the surrounding geographical area for similar 
work. 

2 CFR 200.324(b) (enhanced display) page 8 of 10 

Page 8 of 107

https://www.ecfr.gov/current/title-40/part-247/


Attachment C
2 CFR Part 200 Subpart D (up to date as of 4/27/2023) 2 CFR 200.324(c) Procurement Standards 

(c) Costs or prices based on estimated costs for contracts under the Federal award are allowable only to the 
extent that costs incurred or cost estimates included in negotiated prices would be allowable for the non-
Federal entity under subpart E of this part. The non-Federal entity may reference its own cost principles 
that comply with the Federal cost principles. 

(d) The cost plus a percentage of cost and percentage of construction cost methods of contracting must not 
be used. 

§ 200.325 Federal awarding agency or pass-through entity review. 

(a) The non-Federal entity must make available, upon request of the Federal awarding agency or pass-through 
entity, technical specifcations on proposed procurements where the Federal awarding agency or pass-
through entity believes such review is needed to ensure that the item or service specifed is the one being 
proposed for acquisition. This review generally will take place prior to the time the specifcation is 
incorporated into a solicitation document. However, if the non-Federal entity desires to have the review 
accomplished after a solicitation has been developed, the Federal awarding agency or pass-through entity 
may still review the specifcations, with such review usually limited to the technical aspects of the 
proposed purchase. 

(b) The non-Federal entity must make available upon request, for the Federal awarding agency or pass-
through entity pre-procurement review, procurement documents, such as requests for proposals or 
invitations for bids, or independent cost estimates, when: 

(1) The non-Federal entity's procurement procedures or operation fails to comply with the procurement 
standards in this part; 

(2) The procurement is expected to exceed the Simplifed Acquisition Threshold and is to be awarded 
without competition or only one bid or offer is received in response to a solicitation; 

(3) The procurement, which is expected to exceed the Simplifed Acquisition Threshold, specifes a 
“brand name” product; 

(4) The proposed contract is more than the Simplifed Acquisition Threshold and is to be awarded to 
other than the apparent low bidder under a sealed bid procurement; or 

(5) A proposed contract modifcation changes the scope of a contract or increases the contract amount 
by more than the Simplifed Acquisition Threshold. 

(c) The non-Federal entity is exempt from the pre-procurement review in paragraph (b) of this section if the 
Federal awarding agency or pass-through entity determines that its procurement systems comply with the 
standards of this part. 

(1) The non-Federal entity may request that its procurement system be reviewed by the Federal awarding 
agency or pass-through entity to determine whether its system meets these standards in order for its 
system to be certifed. Generally, these reviews must occur where there is continuous high-dollar 
funding, and third-party contracts are awarded on a regular basis; 

(2) The non-Federal entity may self-certify its procurement system. Such self-certifcation must not limit 
the Federal awarding agency's right to survey the system. Under a self-certifcation procedure, the 
Federal awarding agency may rely on written assurances from the non-Federal entity that it is 
complying with these standards. The non-Federal entity must cite specifc policies, procedures, 
regulations, or standards as being in compliance with these requirements and have its system 
available for review. 
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§ 200.326 Bonding requirements. 

For construction or facility improvement contracts or subcontracts exceeding the Simplifed Acquisition Threshold, 
the Federal awarding agency or pass-through entity may accept the bonding policy and requirements of the non-
Federal entity provided that the Federal awarding agency or pass-through entity has made a determination that the 
Federal interest is adequately protected. If such a determination has not been made, the minimum requirements 
must be as follows: 

(a) A bid guarantee from each bidder equivalent to fve percent of the bid price. The “bid guarantee” must 
consist of a frm commitment such as a bid bond, certifed check, or other negotiable instrument 
accompanying a bid as assurance that the bidder will, upon acceptance of the bid, execute such 
contractual documents as may be required within the time specifed. 

(b) A performance bond on the part of the contractor for 100 percent of the contract price. A “performance 
bond” is one executed in connection with a contract to secure fulfllment of all the contractor's 
requirements under such contract. 

(c) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond” is 
one executed in connection with a contract to assure payment as required by law of all persons supplying 
labor and material in the execution of the work provided for in the contract. 

§ 200.327 Contract provisions. 

The non-Federal entity's contracts must contain the applicable provisions described in appendix II to this part. 
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Title 49 —Transportation 
Subtitle A —Office of the Secretary of Transportation 

Part 26 Participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programs 

Subpart A General 

§ 26.1 What are the objectives of this part? 
§ 26.3 To whom does this part apply? 
§ 26.5 What do the terms used in this part mean? 
§ 26.7 What discriminatory actions are forbidden? 
§ 26.9 How does the Department issue guidance and interpretations under this part? 
§ 26.11 What records do recipients keep and report? 
§ 26.13 What assurances must recipients and contractors make? 
§ 26.15 How can recipients apply for exemptions or waivers? 

Subpart B Administrative Requirements for DBE Programs for Federally-Assisted 
Contracting 

§ 26.21 Who must have a DBE program? 
§ 26.23 What is the requirement for a policy statement? 
§ 26.25 What is the requirement for a liaison ofcer? 
§ 26.27 What efforts must recipients make concerning DBE fnancial institutions? 
§ 26.29 What prompt payment mechanisms must recipients have? 
§ 26.31 What information must you include in your DBE directory? 
§ 26.33 What steps must a recipient take to address overconcentration of DBEs in certain 

types of work? 
§ 26.35 What role do business development and mentor-protégé programs have in the DBE 

program? 
§ 26.37 What are a recipient's responsibilities for monitoring the performance of other program 

participants? 
§ 26.39 Fostering small business participation. 

Subpart C Goals, Good Faith Efforts, and Counting 

§ 26.41 What is the role of the statutory 10 percent goal in this program? 
§ 26.43 Can recipients use set-asides or quotas as part of this program? 
§ 26.45 How do recipients set overall goals? 
§ 26.47 Can recipients be penalized for failing to meet overall goals? 
§ 26.49 How are overall goals established for transit vehicle manufacturers? 
§ 26.51 What means do recipients use to meet overall goals? 
§ 26.53 What are the good faith efforts procedures recipients follow in situations where there 
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49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR Part 26 Participation by Disadvantaged Business Enterprises in Depart... 

are contract goals? 
§ 26.55 How is DBE participation counted toward goals? 

Subpart D Certifcation Standards 

§ 26.61 How are burdens of proof allocated in the certifcation process? 
§ 26.63 What rules govern group membership determinations? 
§ 26.65 What rules govern business size determinations? 
§ 26.67 What rules determine social and economic disadvantage? 
§ 26.69 What rules govern determinations of ownership? 
§ 26.71 What rules govern determinations concerning control? 
§ 26.73 What are other rules affecting certifcation? 

Subpart E Certifcation Procedures 

§ 26.81 What are the requirements for Unifed Certifcation Programs? 
§ 26.83 What procedures do recipients follow in making certifcation decisions? 
§ 26.85 Interstate certifcation. 
§ 26.86 What rules govern recipients' denials of initial requests for certifcation? 
§ 26.87 What procedures does a recipient use to remove a DBE's eligibility? 
§ 26.88 Summary suspension of certifcation. 
§ 26.89 What is the process for certifcation appeals to the Department of Transportation? 
§ 26.91 What actions do recipients take following DOT certifcation appeal decisions? 

Subpart F Compliance and Enforcement 

§ 26.101 What compliance procedures apply to recipients? 
§ 26.103 What enforcement actions apply in FHWA and FTA programs? 
§ 26.105 What enforcement actions apply in FAA programs? 
§ 26.107 What enforcement actions apply to frms participating in the DBE program? 
§ 26.109 What are the rules governing information, confdentiality, cooperation, and 

intimidation or retaliation? 

Appendix A to Part 26 
Guidance Concerning Good Faith Efforts 

Appendix B to Part 26 
Uniform Report of DBE Awards or Commitments and Payments 
Form 

Appendix C to Part 26 
DBE Business Development Program Guidelines 

Appendix D to Part 26 
Mentor-Protégé Program Guidelines 

Appendix E to Part 26 
Individual Determinations of Social and Economic Disadvantage 

Appendix F to Part 26 
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Uniform Certifcation Application Form 

Appendix G to Part 26 
Personal Net Worth Statement 

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS 
ENTERPRISES IN DEPARTMENT OF TRANSPORTATION FINANCIAL 
ASSISTANCE PROGRAMS 
Authority: 23 U.S.C. 324; 42 U.S.C. 2000d, et seq.; Sec. 1101(b), Pub. L. 114–94, 129 Stat. 1312, 1324; 49 U.S.C. 

47113, 47123; Sec. 150, Pub. L. 115–254, 132 Stat. 3215. 

Source: 64 FR 5126, Feb. 2, 1999, unless otherwise noted. 

Subpart A—General 

§ 26.1 What are the objectives of this part? 

This part seeks to achieve several objectives: 

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the 
Department's highway, transit, and airport fnancial assistance programs; 

(b) To create a level playing feld on which DBEs can compete fairly for DOT-assisted contracts; 

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable law; 

(d) To ensure that only frms that fully meet this part's eligibility standards are permitted to participate as 
DBEs; 

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts; 

(f) To promote the use of DBEs in all types of federally-assisted contracts and procurement activities 
conducted by recipients. 

(g) To assist the development of frms that can compete successfully in the marketplace outside the DBE 
program; and 

(h) To provide appropriate fexibility to recipients of Federal fnancial assistance in establishing and providing 
opportunities for DBEs. 

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014] 

§ 26.3 To whom does this part apply? 

(a) If you are a recipient of any of the following types of funds, this part applies to you: 

(1) Federal-aid highway funds authorized under Titles I (other than Part B) and V of the Intermodal 
Surface Transportation Efciency Act of 1991 (ISTEA), Pub. L. 102–240, 105 Stat. 1914, or Titles I, III, 
and V of the Transportation Equity Act for the 21st Century (TEA–21), Pub. L. 105–178, 112 Stat. 
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107. Titles I, III, and V of the Safe, Accountable, Flexible, Efcient Transportation Equity Act: A Legacy 
for Users (SAFETEA–LU), Pub. L. 109–59, 119 Stat. 1144; and Divisions A and B of the Moving 
Ahead for Progress in the 21st Century Act (MAP–21), Pub. L. 112–141, 126 Stat. 405. 

(2) Federal transit funds authorized by Titles I, III, V and VI of ISTEA, Pub. L. 102–240 or by Federal 
transit laws in Title 49, U.S. Code, or Titles I, III, and V of the TEA–21, Pub. L. 105–178. Titles I, III, 
and V of the Safe, Accountable, Flexible, Efcient Transportation Equity Act: A Legacy for Users 
(SAFETEA–LU), Pub. L. 109–59, 119 Stat. 1144; and Divisions A and B of the Moving Ahead for 
Progress in the 21st Century Act (MAP–21), Pub. L. 112–141, 126 Stat. 405. 

(3) Airport funds authorized by 49 U.S.C. 47101, et seq. 

(b) [Reserved] 

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its 
territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does not apply 
to the contract. 

(d) If you are letting a contract in which DOT fnancial assistance does not participate, this part does not 
apply to the contract. 

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014] 

§ 26.5 What do the terms used in this part mean? 

Afliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13 CFR 
part 121. 

(1) Except as otherwise provided in 13 CFR part 121, concerns are afliates of each other when, either 
directly or indirectly: 

(i) One concern controls or has the power to control the other; or 

(ii) A third party or parties controls or has the power to control both; or 

(iii) An identity of interest between or among parties exists such that afliation may be found. 

(2) In determining whether afliation exists, it is necessary to consider all appropriate factors, including 
common ownership, common management, and contractual relationships. Afliates must be 
considered together in determining whether a concern meets small business size criteria and the 
statutory cap on the participation of frms in the DBE program. 

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan Indian 
(including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, or Aleut blood, or a 
combination of those bloodlines. The term includes, in the absence of proof of a minimum blood 
quantum, any citizen whom a Native village or Native group regards as an Alaska Native if their father or 
mother is regarded as an Alaska Native. 

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Corporation, or 
Group Corporation organized under the laws of the State of Alaska in accordance with the Alaska Native 
Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.). 
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Assets mean all the property of a person available for paying debts or for distribution, including one's respective 
share of jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings 
accounts, IRA or other retirement accounts, accounts receivable, life insurance, stocks and bonds, real 
estate, and personal property. 

Business, business concern or business enterprise means an entity organized for proft with a place of business 
located in the United States, and which operates primarily within the United States or which makes a 
signifcant contribution to the United States economy through payment of taxes or use of American 
products, materials, or labor. 

Compliance means that a recipient has correctly implemented the requirements of this part. 

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This 
includes, but is not limited to, guaranty for debts owed by the applicant concern, legal claims and 
judgments, and provisions for federal income tax. 

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including, but 
not limited to, construction and professional services) and the buyer to pay for them. For purposes of this 
part, a lease is considered to be a contract. 

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-assisted 
highway, transit, or airport program. 

Days mean calendar days. In computing any period of time described in this part, the day from which the period 
begins to run is not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday, 
the period extends to the next day that is not a Saturday, Sunday, or Federal holiday. Similarly, in 
circumstances where the recipient's ofces are closed for all or part of the last day, the period extends to 
the next day on which the agency is open. 

Department or DOT means the U.S. Department of Transportation, including the Ofce of the Secretary, the 
Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal 
Aviation Administration (FAA). 

Disadvantaged business enterprise or DBE means a for-proft small business concern— 

(1) That is at least 51 percent owned by one or more individuals who are both socially and economically 
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or 
more such individuals; and 

(2) Whose management and daily business operations are controlled by one or more of the socially and 
economically disadvantaged individuals who own it. 

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in whole or 
in part with DOT fnancial assistance, including letters of credit or loan guarantees, except a contract 
solely for the purchase of land. 

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their scope, 
intensity, and appropriateness to the objective, can reasonably be expected to fulfll the program 
requirement. 

Home state means the state in which a DBE frm or applicant for DBE certifcation maintains its principal place 
of business. 
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Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather, 
grandmother, father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil 
unions recognized under State law. 

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians, including 
any ANC, which is recognized as eligible for the special programs and services provided by the United 
States to Indians because of their status as Indians, or is recognized as such by the State in which the 
tribe, band, nation, group, or community resides. See defnition of “tribally-owned concern” in this section. 

Joint venture means an association of a DBE frm and one or more other frms to carry out a single, for-proft 
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, 
and in which the DBE is responsible for a distinct, clearly defned portion of the work of the contract and 
whose share in the capital contribution, control, management, risks, and profts of the joint venture are 
commensurate with its ownership interest. 

Liabilities mean fnancial or pecuniary obligations. This includes, but is not limited to, accounts payable, notes 
payable to bank or others, installment accounts, mortgages on real estate, and unpaid taxes. 

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which now 
comprises the State of Hawaii. 

Native Hawaiian Organization means any community service organization serving Native Hawaiians in the State 
of Hawaii which is a not-for-proft organization chartered by the State of Hawaii, is controlled by Native 
Hawaiians, and whose business activities will principally beneft such Native Hawaiians. 

Noncompliance means that a recipient has not correctly implemented the requirements of this part. 

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation Administration 
(FAA), Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The 
“Administrator” of an operating administration includes his or her designees. 

Personal net worth means the net value of the assets of an individual remaining after total liabilities are 
deducted. An individual's personal net worth does not include: The individual's ownership interest in an 
applicant or participating DBE frm; or the individual's equity in his or her primary place of residence. An 
individual's personal net worth includes only his or her own share of assets held jointly or as community 
property with the individual's spouse. 

Primary industry classifcation means the most current North American Industry Classifcation System (NAICS) 
designation which best describes the primary business of a frm. The NAICS is described in the North 
American Industry Classifcation Manual—United States, which is available on the Internet at the U.S. 
Census Bureau Web site: http://www.census.gov/eos/www/naics/. 

Primary recipient means a recipient which receives DOT fnancial assistance and passes some or all of it on to 
another recipient. 

Principal place of business means the business location where the individuals who manage the frm's day-to-day 
operations spend most working hours. If the ofces from which management is directed and where the 
business records are kept are in different locations, the recipient will determine the principal place of 
business. 

Program means any undertaking on a recipient's part to use DOT fnancial assistance, authorized by the laws to 
which this part applies. 
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Race-conscious measure or program is one that is focused specifcally on assisting only DBEs, including 
women-owned DBEs. 

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the purposes 
of this part, race-neutral includes gender-neutrality. 

Recipient is any entity, public or private, to which DOT fnancial assistance is extended, whether directly or 
through another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such 
assistance. 

Secretary means the Secretary of Transportation or his/her designee. 

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to 
DBE frms. 

Small Business Administration or SBA means the United States Small Business Administration. 

SBA certifed frm refers to frms that have a current, valid certifcation from or recognized by the SBA under the 
8(a) BD or SDB programs. 

Small business concern means, with respect to frms seeking to participate as DBEs in DOT-assisted contracts, a 
small business concern as defned pursuant to section 3 of the Small Business Act and Small Business 
Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on 
average annual gross receipts specifed in § 26.65(b). 

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully admitted 
permanent resident) of the United States and who has been subjected to racial or ethnic prejudice or 
cultural bias within American society because of his or her identity as a members of groups and without 
regard to his or her individual qualities. The social disadvantage must stem from circumstances beyond 
the individual's control. 

(1) Any individual who a recipient fnds to be a socially and economically disadvantaged individual on a 
case-by-case basis. An individual must demonstrate that he or she has held himself or herself out, as 
a member of a designated group if you require it. 

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially and 
economically disadvantaged: 

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of 
Africa; 

(ii) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican, 
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race; 

(iii) “Native Americans,” which includes persons who are enrolled members of a federally or State 
recognized Indian tribe, Alaska Natives, or Native Hawaiians; 

(iv) “Asian-Pacifc Americans,” which includes persons whose origins are from Japan, China, 
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, 
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacifc Islands 
(Republic of Palau), Republic of the Northern Marianas Islands, Samoa, Macao, Fiji, Tonga, 
Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong; 

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, 
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka; 
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(vi) Women; 

(vii) Any additional groups whose members are designated as socially and economically 
disadvantaged by the SBA, at such time as the SBA designation becomes effective. 

(3) Being born in a particular country does not, standing alone, mean that a person is necessarily a 
member of one of the groups listed in this defnition. 

Spouse means a married person, including a person in a domestic partnership or a civil union recognized under 
State law. 

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to manufacture 
vehicles specifcally built for public mass transportation. Such vehicles include, but are not limited to: 
Buses, rail cars, trolleys, ferries, and vehicles manufactured specifcally for paratransit purposes. 
Producers of vehicles that receive post-production alterations or retroftting to be used for public 
transportation purposes (e.g., so-called cutaway vehicles, vans customized for service to people with 
disabilities) are also considered transit vehicle manufacturers. Businesses that manufacture, mass-
produce, or distribute vehicles solely for personal use and for sale “off the lot” are not considered transit 
vehicle manufacturers. 

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defned in this 
section. 

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.e., ‘You 
must do XYZ’ means that recipients must do XYZ). 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096, Jan. 28, 2011; 79 
FR 59592, Oct. 2, 2014] 

§ 26.7 What discriminatory actions are forbidden? 

(a) You must never exclude any person from participation in, deny any person the benefts of, or otherwise 
discriminate against anyone in connection with the award and performance of any contract covered by 
this part on the basis of race, color, sex, or national origin. 

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements, 
use criteria or methods of administration that have the effect of defeating or substantially impairing 
accomplishment of the objectives of the program with respect to individuals of a particular race, color, 
sex, or national origin. 

§ 26.9 How does the Department issue guidance and interpretations under this part? 

(a) Only guidance and interpretations (including interpretations set forth in certifcation appeal decisions) 
consistent with this part 26 and issued after March 4, 1999 express the ofcial positions and views of the 
Department of Transportation or any of its operating administrations. 

(b) The Secretary of Transportation, Ofce of the Secretary of Transportation, FHWA, FTA, and FAA may issue 
written interpretations of or written guidance concerning this part. Written interpretations and guidance 
are valid, and express the ofcial positions and views of the Department of Transportation or any of its 
operating administrations, only if they are issued over the signature of the Secretary of Transportation or 
if they contain the following statement: 
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The General Counsel of the Department of Transportation has reviewed this document and approved it as 
consistent with the language and intent of 49 CFR part 26. 

[72 FR 15617, Apr. 2, 2007] 

§ 26.11 What records do recipients keep and report? 

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in Appendix 
B to this part, at the intervals stated on the form. 

(b) You must continue to provide data about your DBE program to the Department as directed by DOT 
operating administrations. 

(c) You must create and maintain a bidders list. 

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and 
non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for 
use in helping you set your overall goals. 

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors 
who seek to work on your Federally-assisted contracts: 

(i) Firm name; 

(ii) Firm address; 

(iii) Firm's status as a DBE or non-DBE; 

(iv) Age of the frm; and 

(v) The annual gross receipts of the frm. You may obtain this information by asking each frm to 
indicate into what gross receipts bracket they ft (e.g., less than $500,000; $500,000–$1 million; 
$1–2 million; $2–5 million; etc.) rather than requesting an exact fgure from the frm. 

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can 
collect the data from all bidders, before or after the bid due date. You can conduct a survey that will 
result in statistically sound estimate of the universe of DBE and non-DBE contractors and 
subcontractors who seek to work on your Federally-assisted contracts. You may combine different 
data collection approaches (e.g., collect name and address information from all bidders, while 
conducting a survey with respect to age and gross receipts information). 

(d) You must maintain records documenting a frm's compliance with the requirements of this part. At a 
minimum, you must keep a complete application package for each certifed frm and all afdavits of no-
change, change notices, and on-site reviews. These records must be retained in accordance with 
applicable record retention requirements for the recipient's fnancial assistance agreement. Other 
certifcation or compliance related records must be retained for a minimum of three (3) years unless 
otherwise provided by applicable record retention requirements for the recipient's fnancial assistance 
agreement, whichever is longer. 

(e) The State department of transportation in each UCP established pursuant to § 26.81 of this part must 
report to the Department of Transportation's Ofce of Civil Rights, by January 1, 2015, and each year 
thereafter, the percentage and location in the State of certifed DBE frms in the UCP Directory controlled 
by the following: 

49 CFR 26.11(e) (enhanced display) page 9 of 97 

Page 19 of 107

part-26
https://www.federalregister.gov/citation/72-FR-15617
https://www.ecfr.gov/current/title-49/part-26/section-26.81/


Attachment C
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.11(e)(1) Participation by Disadvantaged Business Enterprises in Depart... 

(1) Women; 

(2) Socially and economically disadvantaged individuals (other than women); and 

(3) Individuals who are women and are otherwise socially and economically disadvantaged individuals. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014] 

§ 26.13 What assurances must recipients and contractors make? 

(a) Each fnancial assistance agreement you sign with a DOT operating administration (or a primary recipient) 
must include the following assurance: The recipient shall not discriminate on the basis of race, color, 
national origin, or sex in the award and performance of any DOT-assisted contract or in the administration 
of its DBE program or the requirements 49 CFR part 26. The recipient shall take all necessary and 
reasonable steps under 49 CFR part 26 to ensure nondiscrimination in the award and administration of 
DOT-assisted contracts. The recipient's DBE program, as required by 49 CFR part 26 and as approved by 
DOT, is incorporated by reference in this agreement. Implementation of this program is a legal obligation 
and failure to carry out its terms shall be treated as a violation of this agreement. Upon notifcation to the 
recipient of its failure to carry out its approved program, the Department may impose sanctions as 
provided for under 49 CFR part 26 and may, in appropriate cases, refer the matter for enforcement under 
18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.). 

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a 
subcontractor) must include the following assurance: The contractor, sub recipient or subcontractor shall 
not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The 
contractor shall carry out applicable requirements of 49 CFR part 26 in the award and administration of 
DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of 
this contract, which may result in the termination of this contract or such other remedy as the recipient 
deems appropriate, which may include, but is not limited to: 

[79 FR 59593, Oct. 2, 2014] 

(1) Withholding monthly progress payments; 

(2) Assessing sanctions; 

(3) Liquidated damages; and/or 

(4) Disqualifying the contractor from future bidding as non-responsible. 

§ 26.15 How can recipients apply for exemptions or waivers? 

(a) You can apply for an exemption from any provision of this part. To apply, you must request the exemption 
in writing from the Ofce of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will grant 
the request only if it documents special or exceptional circumstances, not likely to be generally applicable, 
and not contemplated in connection with the rulemaking that established this part, that make your 
compliance with a specifc provision of this part impractical. You must agree to take any steps that the 
Department specifes to comply with the intent of the provision from which an exemption is granted. The 
Secretary will issue a written response to all exemption requests. 
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(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not limited to, any 
provisions regarding administrative requirements, overall goals, contract goals or good faith efforts. 
Program waivers are for the purpose of authorizing you to operate a DBE program that achieves the 
objectives of this part by means that may differ from one or more of the requirements of Subpart B or C of 
this part. To receive a program waiver, you must follow these procedures: 

(1) You must apply through the concerned operating administration. The application must include a 
specifc program proposal and address how you will meet the criteria of paragraph (b)(2) of this 
section. Before submitting your application, you must have had public participation in developing 
your proposal, including consultation with the DBE community and at least one public hearing. Your 
application must include a summary of the public participation process and the information 
gathered through it. 

(2) Your application must show that— 

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation 
consistent with the objectives of this part using different or innovative means other than those 
that are provided in subpart B or C of this part; 

(ii) Conditions in your jurisdiction are appropriate for implementing the proposal; 

(iii) Your proposal would prevent discrimination against any individual or group in access to 
contracting opportunities or other benefts of the program; and 

(iv) Your proposal is consistent with applicable law and program requirements of the concerned 
operating administration's fnancial assistance program. 

(3) The Secretary has the authority to approve your application. If the Secretary grants your application, 
you may administer your DBE program as provided in your proposal, subject to the following 
conditions: 

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation 
is counted as provided in § 26.49; 

(ii) Your level of DBE participation continues to be consistent with the objectives of this part; 

(iii) There is a reasonable limitation on the duration of your modifed program; and 

(iv) Any other conditions the Secretary makes on the grant of the waiver. 

(4) The Secretary may end a program waiver at any time and require you to comply with this part's 
provisions. The Secretary may also extend the waiver, if he or she determines that all requirements 
of paragraphs (b)(2) and (3) of this section continue to be met. Any such extension shall be for no 
longer than period originally set for the duration of the program. 

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting 

§ 26.21 Who must have a DBE program? 

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program 
meeting the requirements of this part: 

(1) All FHWA primary recipients receiving funds authorized by a statute to which this part applies; 
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(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime 
contracts (excluding transit vehicle purchases) the cumulative total value of which exceeds 
$250,000 in FTA funds in a Federal fscal year; 

(3) FAA recipients receiving grants for airport planning or development who will award prime contracts 
the cumulative total value of which exceeds $250,000 in FAA funds in a Federal fscal year. 

(b) 

(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned 
operating administration (OA). Once the OA has approved your program, the approval counts for all 
of your DOT-assisted programs (except that goals are reviewed by the particular operating 
administration that provides funding for your DOT-assisted contracts). 

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in 
compliance. However, you must submit signifcant changes in the program for approval. 

(c) You are not eligible to receive DOT fnancial assistance unless DOT has approved your DBE program and 
you are in compliance with it and this part. You must continue to carry out your program until all funds 
from DOT fnancial assistance have been expended. 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 79 FR 59593, Oct. 2, 2014] 

§ 26.23 What is the requirement for a policy statement? 

You must issue a signed and dated policy statement that expresses your commitment to your DBE program, states 
its objectives, and outlines responsibilities for its implementation. You must circulate the statement throughout your 
organization and to the DBE and non-DBE business communities that perform work on your DOT-assisted contracts. 

§ 26.25 What is the requirement for a liaison officer? 

You must have a DBE liaison ofcer, who shall have direct, independent access to your Chief Executive Ofcer 
concerning DBE program matters. The liaison ofcer shall be responsible for implementing all aspects of your DBE 
program. You must also have adequate staff to administer the program in compliance with this part. 

§ 26.27 What eforts must recipients make concerning DBE financial institutions? 

You must thoroughly investigate the full extent of services offered by fnancial institutions owned and controlled by 
socially and economically disadvantaged individuals in your community and make reasonable efforts to use these 
institutions. You must also encourage prime contractors to use such institutions. 

§ 26.29 What prompt payment mechanisms must recipients have? 

(a) You must establish, as part of your DBE program, a contract clause to require prime contractors to pay 
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each 
payment you make to the prime contractor. 

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor 
within 30 days after the subcontractor's work is satisfactorily completed. You must use one of the 
following methods to comply with this requirement: 
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(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from 
holding retainage from subcontractors. 

(2) You may decline to hold retainage from prime contractors and require a contract clause obligating 
prime contractors to make prompt and full payment of any retainage kept by prime contractor to the 
subcontractor within 30 days after the subcontractor's work is satisfactorily completed. 

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental 
acceptances of portions of the prime contract, pay retainage to prime contractors based on these 
acceptances, and require a contract clause obligating the prime contractor to pay all retainage owed 
to the subcontractor for satisfactory completion of the accepted work within 30 days after your 
payment to the prime contractor. 

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called 
for in the subcontract have been accomplished and documented as required by the recipient. When a 
recipient has made an incremental acceptance of a portion of a prime contract, the work of a 
subcontractor covered by that acceptance is deemed to be satisfactorily completed. 

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These 
means may include appropriate penalties for failure to comply, the terms and conditions of which you set. 
Your program may also provide that any delay or postponement of payment among the parties may take 
place only for good cause, with your prior written approval. 

(e) You may also establish, as part of your DBE program, any of the following additional mechanisms to 
ensure prompt payment: 

(1) A contract clause that requires prime contractors to include in their subcontracts language providing 
that prime contractors and subcontractors will use appropriate alternative dispute resolution 
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms. 

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed by 
subcontractors unless and until the prime contractor ensures that the subcontractors are promptly 
paid for the work they have performed. 

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs 
and other contractors are fully and promptly paid. 

[68 FR 35553, June 16, 2003] 

§ 26.31 What information must you include in your DBE directory? 

(a) In the directory required under § 26.81(g) of this Part, you must list all frms eligible to participate as DBEs 
in your program. In the listing for each frm, you must include its address, phone number, and the types of 
work the frm has been certifed to perform as a DBE. 

(b) You must list each type of work for which a frm is eligible to be certifed by using the most specifc NAICS 
code available to describe each type of work. You must make any changes to your current directory 
entries necessary to meet the requirement of this paragraph (a) by August 26, 2011. 

[76 FR 5096, Jan. 28, 2011] 

§ 26.33 What steps must a recipient take to address overconcentration of DBEs in certain types 
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of work? 

(a) If you determine that DBE frms are so overconcentrated in a certain type of work as to unduly burden the 
opportunity of non-DBE frms to participate in this type of work, you must devise appropriate measures to 
address this overconcentration. 

(b) These measures may include the use of incentives, technical assistance, business development 
programs, mentor-protégé programs, and other appropriate measures designed to assist DBEs in 
performing work outside of the specifc feld in which you have determined that non-DBEs are unduly 
burdened. You may also consider varying your use of contract goals, to the extent consistent with § 26.51, 
to unsure that non-DBEs are not unfairly prevented from competing for subcontracts. 

(c) You must obtain the approval of the concerned DOT operating administration for your determination of 
overconcentration and the measures you devise to address it. Once approved, the measures become part 
of your DBE program. 

§ 26.35 What role do business development and mentor-protégé programs have in the DBE 
program? 

(a) You may or, if an operating administration directs you to, you must establish a DBE business development 
program (BDP) to assist frms in gaining the ability to compete successfully in the marketplace outside 
the DBE program. You may require a DBE frm, as a condition of receiving assistance through the BDP, to 
agree to terminate its participation in the DBE program after a certain time has passed or certain 
objectives have been reached. See Appendix C of this part for guidance on administering BDP programs. 

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or 
non-DBE frm is the principal source of business development assistance to a DBE frm. 

(1) Only frms you have certifed as DBEs before they are proposed for participation in a mentor-protégé 
program are eligible to participate in the mentor-protégé program. 

(2) During the course of the mentor-protégé relationship, you must: 

(i) Not award DBE credit to a non-DBE mentor frm for using its own protégé frm for more than one 
half of its goal on any contract let by the recipient; and 

(ii) Not award DBE credit to a non-DBE mentor frm for using its own protégé frm for more than 
every other contract performed by the protégé frm. 

(3) For purposes of making determinations of business size under this part, you must not treat protégé 
frms as afliates of mentor frms, when both frms are participating under an approved mentor-
protégé program. See Appendix D of this part for guidance concerning the operation of mentor-
protégé programs. 

(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating administration 
before you implement them. Once approved, they become part of your DBE program. 

§ 26.37 What are a recipient's responsibilities for monitoring the performance of other 
program participants? 

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all 
program participants (e.g., applying legal and contract remedies available under Federal, state and local 
law). You must set forth these mechanisms in your DBE program. 
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(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that work 
committed to DBEs at contract award or subsequently (e.g., as the result of modifcation to the contract) 
is actually performed by the DBEs to which the work was committed. This mechanism must include a 
written certifcation that you have reviewed contracting records and monitored work sites in your state for 
this purpose. The monitoring to which this paragraph refers may be conducted in conjunction with 
monitoring of contract performance for other purposes (e.g., close-out reviews for a contract). 

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments actually made 
to DBE frms), including a means of comparing these attainments to commitments. In your reports of DBE 
participation to the Department, you must display both commitments and attainments. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097, Jan. 28, 2011] 

§ 26.39 Fostering small business participation. 

(a) Your DBE program must include an element to structure contracting requirements to facilitate competition 
by small business concerns, taking all reasonable steps to eliminate obstacles to their participation, 
including unnecessary and unjustifed bundling of contract requirements that may preclude small 
business participation in procurements as prime contractors or subcontractors. 

(b) This element must be submitted to the appropriate DOT operating administration for approval as a part of 
your DBE program by February 28, 2012. As part of this program element you may include, but are not 
limited to, the following strategies: 

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g., 
$1 million). 

(2) In multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring 
bidders on the prime contract to specify elements of the contract or specifc subcontracts that are of 
a size that small businesses, including DBEs, can reasonably perform. 

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide 
subcontracting opportunities of a size that small businesses, including DBEs, can reasonably 
perform, rather than self-performing all the work involved. 

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the ability of 
consortia or joint ventures consisting of small businesses, including DBEs, to compete for and 
perform prime contracts. 

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, ensuring 
that a reasonable number of prime contracts are of a size that small businesses, including DBEs, can 
reasonably perform. 

(c) You must actively implement your program elements to foster small business participation. Doing so is a 
requirement of good faith implementation of your DBE program. 

[76 FR 5097, Jan. 28, 2011] 

Subpart C—Goals, Good Faith Eforts, and Counting 
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§ 26.41 What is the role of the statutory 10 percent goal in this program? 

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines 
otherwise, not less than 10 percent of the authorized funds are to be expended with DBEs. 

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a tool in 
evaluating and monitoring DBEs' opportunities to participate in DOT-assisted contracts. 

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract goals at the 
10 percent level, or any other particular level, or to take any special administrative steps if their goals are 
above or below 10 percent. 

§ 26.43 Can recipients use set-asides or quotas as part of this program? 

(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part. 

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in 
limited and extreme circumstances, you may use set-asides when no other method could be reasonably 
expected to redress egregious instances of discrimination. 

§ 26.45 How do recipients set overall goals? 

(a) 

(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE 
participation in your DOT-assisted contracts. 

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle 
purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fscal year, you are 
not required to develop overall goals for FTA or FAA respectively for that fscal year. However, if you 
have an existing DBE program, it must remain in effect and you must seek to fulfll the objectives 
outlined in § 26.1. 

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able 
DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted contracts 
(hereafter, the “relative availability of DBEs”). The goal must refect your determination of the level of DBE 
participation you would expect absent the effects of discrimination. You cannot simply rely on either the 
10 percent national goal, your previous overall goal or past DBE participation rates in your program 
without reference to the relative availability of DBEs in your market. 

(c) Step 1. You must begin your goal setting process by determining a base fgure for the relative availability 
of DBEs. The following are examples of approaches that you may take toward determining a base fgure. 
These examples are provided as a starting point for your goal setting process. Any percentage fgure 
derived from one of these examples should be considered a basis from which you begin when examining 
all evidence available in your jurisdiction. These examples are not intended as an exhaustive list. Other 
methods or combinations of methods to determine a base fgure may be used, subject to approval by the 
concerned operating administration. 

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBEs 
in your market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) 
data base, determine the number of all ready, willing and able businesses available in your market 
that perform work in the same NAICS codes. (Information about the CBP data base may be obtained 
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from the Census Bureau at their web site, www.census.gov/epcd/cbp/view/cbpview.html.) Divide the 
number of DBEs by the number of all businesses to derive a base fgure for the relative availability of 
DBEs in your market. 

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted (successful and 
unsuccessful) on your DOT-assisted prime contracts or subcontracts in the past three years. 
Determine the number of all businesses that have bid or quoted (successful and unsuccessful) on 
prime or subcontracts in the same time period. Divide the number of DBE bidders and quoters by the 
number of all businesses to derive a base fgure for the relative availability of DBEs in your market. 
When using this approach, you must establish a mechanism (documented in your goal submission) 
to directly capture data on DBE and non-DBE prime and subcontractors that submitted bids or 
quotes on your DOT-assisted contracts. 

(3) Use data from a disparity study. Use a percentage fgure derived from data in a valid, applicable 
disparity study. 

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially similar, 
market has set an overall goal in compliance with this rule, you may use that goal as a base fgure 
for your goal. 

(5) Alternative methods. Except as otherwise provided in this paragraph, you may use other methods to 
determine a base fgure for your overall goal. Any methodology you choose must be based on 
demonstrable evidence of local market conditions and be designed to ultimately attain a goal that is 
rationally related to the relative availability of DBEs in your market. The exclusive use of a list of 
prequalifed contractors or plan holders, or a bidders list that does not comply with the requirements 
of paragraph (c)(2) of this section, is not an acceptable alternative means of determining the 
availability of DBEs. 

(d) Step 2. Once you have calculated a base fgure, you must examine all of the evidence available in your 
jurisdiction to determine what adjustment, if any, is needed to the base fgure to arrive at your overall goal. 
If the evidence does not suggest an adjustment is necessary, then no adjustment shall be made. 

(1) There are many types of evidence that must be considered when adjusting the base fgure. These 
include: 

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as 
measured by the volume of work DBEs have performed in recent years; 

(ii) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is 
not already accounted for in your base fgure; and 

(iii) If your base fgure is the goal of another recipient, you must adjust it for differences in your local 
market and your contracting program. 

(2) If available, you must consider evidence from related felds that affect the opportunities for DBEs to 
form, grow and compete. These include, but are not limited to: 

(i) Statistical disparities in the ability of DBEs to get the fnancing, bonding and insurance required 
to participate in your program; 

(ii) Data on employment, self-employment, education, training and union apprenticeship programs, 
to the extent you can relate it to the opportunities for DBEs to perform in your program. 
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(3) If you attempt to make an adjustment to your base fgure to account for the continuing effects of 
past discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the 
adjustment must be based on demonstrable evidence that is logically and directly related to the 
effect for which the adjustment is sought. 

(e) Once you have determined a percentage fgure in accordance with paragraphs (c) and (d) of this section, 
you should express your overall goal as follows: 

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in 
FHWA-assisted contracts in the forthcoming three fscal years. 

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to 
be used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted contracts in 
the three forthcoming fscal years. 

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your 
overall goal as a percentage of funds for a particular grant or project or group of grants and/or 
projects, including entire projects. Like other overall goals, a project goal may be adjusted to refect 
changed circumstances, with the concurrence of the appropriate operating administration. 

(i) A project goal is an overall goal, and must meet all the substantive and procedural requirements 
of this section pertaining to overall goals. 

(ii) A project goal covers the entire length of the project to which it applies. 

(iii) The project goal should include a projection of the DBE participation anticipated to be obtained 
during each fscal year covered by the project goal. 

(iv) The funds for the project to which the project goal pertains are separated from the base from 
which your regular overall goal, applicable to contracts not part of the project covered by a 
project goal, is calculated. 

(f) 

(1) 

(i) If you set your overall goal on a fscal year basis, you must submit it to the applicable DOT 
operating administration by August 1 at three-year intervals, based on a schedule established 
by the FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site. 

(ii) You may adjust your three-year overall goal during the three-year period to which it applies, in 
order to refect changed circumstances. You must submit such an adjustment to the concerned 
operating administration for review and approval. 

(iii) The operating administration may direct you to undertake a review of your goal if necessary to 
ensure that the goal continues to ft your circumstances appropriately. 

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years, 
the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year 
period. 

(v) You may make, for informational purposes, projections of your expected DBE achievements 
during each of the three years covered by your overall goal. However, it is the overall goal itself, 
and not these informational projections, to which the provisions of section 26.47(c) of this part 
apply. 

49 CFR 26.45(f)(1)(v) (enhanced display) page 18 of 97 

Page 28 of 107



Attachment C
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.45(f)(2) Participation by Disadvantaged Business Enterprises in Depart... 

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in paragraph 
(e)(3) of this section, you must submit the goal for review at a time determined by the FHWA, FTA or 
FAA Administrator, as applicable. 

(3) You must include with your overall goal submission a description of the methodology you used to 
establish the goal, incuding your base fgure and the evidence with which it was calculated, and the 
adjustments you made to the base fgure and the evidence you relied on for the adjustments. You 
should also include a summary listing of the relevant available evidence in your jurisdiction and, 
where applicable, an explanation of why you did not use that evidence to adjust your base fgure. You 
must also include your projection of the portions of the overall goal you expect to meet through race-
neutral and race-consioous measures, respectively (see 26.51(c)). 

(4) You are not required to obtain prior operating administration concurrence with your overall goal. 
However, if the operating administration's review suggests that your overall goal has not been 
correctly calculated or that your method for calculating goals is inadequate, the operating 
administration may, after consulting with you, adjust your overall goal or require that you do so. The 
adjusted overall goal is binding on you. In evaluating the adequacy or soundness of the methodology 
used to derive the overall goal, the operating administration will be guided by goal setting principles 
and best practices identifed by the Department in guidance issued pursuant to § 26.9. 

(5) If you need additional time to collect data or take other steps to develop an approach to setting 
overall goals, you may request the approval of the concerned operating administration for an interim 
goal and/or goal-setting mechanism. Such a mechanism must: 

(i) Refect the relative availability of DBEs in your local market to the maximum extent feasible 
given the data available to you; and 

(ii) Avoid imposing undue burdens on non-DBEs. 

(6) Timely submission and operating administration approval of your overall goal is a condition of 
eligibility for DOT fnancial assistance. 

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance 
with this part. If you establish and implement goals in a way different from that provided in this part, 
you are not in compliance with this part. If you fail to comply with this requirement, you are not 
eligible to receive DOT fnancial assistance. 

(g) 

(1) In establishing an overall goal, you must provide for consultation and publication. This includes: 

(i) Consultation with minority, women's and general contractor groups, community organizations, 
and other ofcials or organizations which could be expected to have information concerning 
the availability of disadvantaged and non-disadvantaged businesses, the effects of 
discrimination on opportunities for DBEs, and your efforts to establish a level playing feld for 
the participation of DBEs. The consultation must include a scheduled, direct, interactive 
exchange (e.g., a face-to-face meeting, video conference, teleconference) with as many 
interested stakeholders as possible focused on obtaining information relevant to the goal 
setting process, and it must occur before you are required to submit your methodology to the 
operating administration for review pursuant to paragraph (f) of this section. You must 
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document in your goal submission the consultation process you engaged in. Notwithstanding 
paragraph (f)(4) of this section, you may not implement your proposed goal until you have 
complied with this requirement. 

(ii) A published notice announcing your proposed overall goal before submission to the operating 
administration on August 1st. The notice must be posted on your ofcial Internet Web site and 
may be posted in any other sources (e.g., minority-focused media, trade association 
publications). If the proposed goal changes following review by the operating administration, 
the revised goal must be posted on your ofcial Internet Web site. 

(2) At your discretion, you may inform the public that the proposed overall goal and its rationale are 
available for inspection during normal business hours at your principal ofce and for a 30-day 
comment period. Notice of the comment period must include addresses to which comments may be 
sent. The public comment period will not extend the August 1st deadline set in paragraph (f) of this 
section. 

(h) Your overall goals must provide for participation by all certifed DBEs and must not be subdivided into 
group-specifc goals. 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553, June 16, 2003; 
75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014] 

§ 26.47 Can recipients be penalized for failing to meet overall goals? 

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule, because 
your DBE participation falls short of your overall goal, unless you have failed to administer your program in 
good faith. 

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in 
good faith, you are in noncompliance with this part. 

(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments and 
Payments at the end of any fscal year are less than the overall goal applicable to that fscal year, you 
must do the following in order to be regarded by the Department as implementing your DBE program in 
good faith: 

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and 
commitments in that fscal year; 

(2) Establish specifc steps and milestones to correct the problems you have identifed in your analysis 
and to enable you to meet fully your goal for the new fscal year; 

(3) 

(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by the 
FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA, 
you must submit, within 90 days of the end of the fscal year, the analysis and corrective actions 
developed under paragraphs (c)(1) and (2) of this section to the appropriate operating 
administration for approval. If the operating administration approves the report, you will be 
regarded as complying with the requirements of this section for the remainder of the fscal year. 
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(ii) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you 
must retain analysis and corrective actions in your records for three years and make it available 
to FTA or FAA on request for their review. 

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's 
analysis and corrective actions including, but not limited to, modifcations to your overall goal 
methodology, changes in your race-conscious/race-neutral split, or the introduction of additional 
race-neutral or race-conscious measures. 

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the remedies 
in § 26.103 or § 26.105 of this part and other applicable regulations, for failing to implement your 
DBE program in good faith if any of the following things occur: 

(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner 
as required under paragraph (c)(3) of this section; 

(ii) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or 

(iii) You do not fully implement the corrective actions to which you have committed or conditions 
that FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions. 

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information 
coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you 
will achieve DBE awards and commitments that would be necessary to allow you to meet your overall goal 
at the end of the fscal year, FHWA, FTA, or FAA, as applicable, may require you to make further good faith 
efforts, such as by modifying your race-conscious/race-neutral split or introducing additional race-neutral 
or race-conscious measures for the remainder of the fscal year. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011] 

§ 26.49 How are overall goals established for transit vehicle manufacturers? 

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle manufacturer, 
as a condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements, certify 
that it has complied with the requirements of this section. You do not include FTA assistance used in 
transit vehicle procurements in the base amount from which your overall goal is calculated. 

(1) Only those transit vehicle manufacturers listed on FTA's certifed list of Transit Vehicle 
Manufacturers, or that have submitted a goal methodology to FTA that has been approved or has not 
been disapproved, at the time of solicitation are eligible to bid. 

(2) A TVM's failure to implement the DBE Program in the manner as prescribed in this section and 
throughout 49 CFR part 26 will be deemed as non-compliance, which will result in removal from 
FTA's certifed TVMs list, resulting in that manufacturer becoming ineligible to bid. 

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may 
result in formal enforcement action or appropriate sanction as determined by FTA (e.g., FTA 
declining to participate in the vehicle procurement). 

(4) FTA recipients are required to submit within 30 days of making an award, the name of the successful 
bidder, and the total dollar value of the contract in the manner prescribed in the grant agreement. 
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(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual 
overall percentage goal. 

(1) In setting your overall goal, you should be guided, to the extent applicable, by the principles 
underlying § 26.45. The base from which you calculate this goal is the amount of FTA fnancial 
assistance included in transit vehicle contracts you will bid on during the fscal year in question, less 
the portion(s) attributable to the manufacturing process performed entirely by the transit vehicle 
manufacturer's own forces. 

(i) You must consider and include in your base fgure all domestic contracting opportunities made 
available to non-DBE frms; and 

(ii) You must exclude from this base fgure funds attributable to work performed outside the United 
States and its territories, possessions, and commonwealths. 

(iii) In establishing an overall goal, the transit vehicle manufacturer must provide for public 
participation. This includes consultation with interested parties consistent with § 26.45(g). 

(2) The requirements of this part with respect to submission and approval of overall goals apply to you 
as they do to recipients. 

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of § 26.11 of this 
part including the requirement to submit the Uniform Report of Awards or Commitments and Payments, in 
order to remain eligible to bid on FTA assisted transit vehicle procurements. 

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those 
relating to UCPs and DBE certifcation procedures. 

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this 
section with respect to procurements of vehicles or specialized equipment. If you choose to do so, then 
the manufacturers of this equipment must meet the same requirements (including goal approval by 
FHWA or FAA) as transit vehicle manufacturers must meet in FTA-assisted procurements. 

(f) As a recipient you may, with FTA approval, establish project-specifc goals for DBE participation in the 
procurement of transit vehicles in lieu of complying through the procedures of this section. 

[79 FR 59594, Oct. 2, 2014] 

§ 26.51 What means do recipients use to meet overall goals? 

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of 
facilitating race-neutral DBE participation. Race-neutral DBE participation includes any time a DBE wins a 
prime contract through customary competitive procurement procedures or is awarded a subcontract on a 
prime contract that does not carry a DBE contract goal. 

(b) Race-neutral means include, but are not limited to, the following: 

(1) Arranging solicitations, times for the presentation of bids, quantities, specifcations, and delivery 
schedules in ways that facilitate participation by DBEs and other small businesses and by making 
contracts more accessible to small businesses, by means such as those provided under § 26.39 of 
this part. 
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(2) Providing assistance in overcoming limitations such as inability to obtain bonding or fnancing (e.g., 
by such means as simplifying the bonding process, reducing bonding requirements, eliminating the 
impact of surety costs from bids, and providing services to help DBEs, and other small businesses, 
obtain bonding and fnancing); 

(3) Providing technical assistance and other services; 

(4) Carrying out information and communications programs on contracting procedures and specifc 
contract opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient 
mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of 
potential subcontractors; provision of information in languages other than English, where 
appropriate); 

(5) Implementing a supportive services program to develop and improve immediate and long-term 
business management, record keeping, and fnancial and accounting capability for DBEs and other 
small businesses; 

(6) Providing services to help DBEs, and other small businesses, improve long-term development, 
increase opportunities to participate in a variety of kinds of work, handle increasingly signifcant 
projects, and achieve eventual self-sufciency; 

(7) Establishing a program to assist new, start-up frms, particularly in felds in which DBE participation 
has historically been low; 

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest feasible 
universe of potential prime contractors; and 

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging 
technology and conduct business through electronic media. 

(c) Each time you submit your overall goal for review by the concerned operating administration, you must 
also submit your projection of the portion of the goal that you expect to meet through race-neutral means 
and your basis for that projection. This projection is subject to approval by the concerned operating 
administration, in conjunction with its review of your overall goal. 

(d) You must establish contract goals to meet any portion of your overall goal you do not project being able to 
meet using race-neutral means. 

(e) The following provisions apply to the use of contract goals: 

(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting 
possibilities. 

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not required to 
set each contract goal at the same percentage level as the overall goal. The goal for a specifc 
contract may be higher or lower than that percentage level of the overall goal, depending on such 
factors as the type of work involved, the location of the work, and the availability of DBEs for the 
work of the particular contract. However, over the period covered by your overall goal, you must set 
contract goals so that they will cumulatively result in meeting any portion of your overall goal you do 
not project being able to meet through the use of race-neutral means. 

(3) Operating administration approval of each contract goal is not necessarily required. However, 
operating administrations may review and approve or disapprove any contract goal you establish. 
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(4) Your contract goals must provide for participation by all certifed DBEs and must not be subdivided 
into group-specifc goals. 

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of 
discrimination, you must adjust your use of contract goals as follows: 

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your 
entire overall goal for a given year through race-neutral means, you must implement your program 
without setting contract goals during that year, unless it becomes necessary in order meet your 
overall goal. 

Example to paragraph (f)(1): Your overall goal for Year 1 is 12 percent. You estimate that 

you can obtain 12 percent or more DBE participation through the use of race-neutral 

measures, without any use of contract goals. In this case, you do not set any contract goals 

for the contracts that will be performed in Year 1. However, if part way through Year 1, your 

DBE awards or commitments are not at a level that would permit you to achieve your overall 

goal for Year 1, you could begin setting race-conscious DBE contract goals during the 

remainder of the year as part of your obligation to implement your program in good faith. 

(2) If, during the course of any year in which you are using contract goals, you determine that you will 
exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent 
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If 
you determine that you will fall short of your overall goal, then you must make appropriate 
modifcations in your use of race-neutral and/or race-conscious measures to allow you to meet the 
overall goal. 

Example to paragraph (f)(2): In Year II, your overall goal is 12 percent. You have estimated 

that you can obtain 5 percent DBE participation through use of race-neutral measures. You 

therefore plan to obtain the remaining 7 percent participation through use of DBE goals. By 

September, you have already obtained 11 percent DBE participation for the year. For contracts 

let during the remainder of the year, you use contract goals only to the extent necessary to 

obtain an additional one percent DBE participation. However, if you determine in September 

that your participation for the year is likely to be only 8 percent total, then you would increase 

your use of race-neutral and/or race-conscious means during the remainder of the year in 

order to achieve your overall goal. 

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your 
overall goals for two consecutive years, you are not required to make a projection of the amount of 
your goal you can meet using such means in the next year. You do not set contract goals on any 
contracts in the next year. You continue using only race-neutral means to meet your overall goals 
unless and until you do not meet your overall goal for a year. 

Example to paragraph (f)(3): Your overall goal for Years I and Year II is 10 percent. The DBE 

participation you obtain through race-neutral measures alone is 10 percent or more in each 
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year. (For this purpose, it does not matter whether you obtained additional DBE participation 

through using contract goals in these years.) In Year III and following years, you do not need 

to make a projection under paragraph (c) of this section of the portion of your overall goal you 

expect to meet using race-neutral means. You simply use race-neutral means to achieve your 

overall goals. However, if in Year VI your DBE participation falls short of your overall goal, then 

you must make a paragraph (c) projection for Year VII and, if necessary, resume use of 

contract goals in that year. 

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through the 
use of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your 
use of contract goals proportionately in the following year. 

Example to paragraph (f)(4): In Years I and II, your overall goal is 12 percent, and you obtain 

14 and 16 percent DBE participation, respectively. You have exceeded your goals over the 

two-year period by an average of 25 percent. In Year III, your overall goal is again 12 percent, 

and your paragraph (c) projection estimates that you will obtain 4 percent DBE participation 

through race-neutral means and 8 percent through contract goals. You then reduce the 

contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goals 

accordingly during the year. If in Year III you obtain 11 percent participation, you do not use 

this contract goal adjustment mechanism for Year IV, because there have not been two 

consecutive years of exceeding overall goals. 

(g) In any year in which you project meeting part of your goal through race-neutral means and the remainder 
through contract goals, you must maintain data separately on DBE achievements in those contracts with 
and without contract goals, respectively. You must report this data to the concerned operating 
administration as provided in § 26.11. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014] 

§ 26.53 What are the good faith eforts procedures recipients follow in situations where there 
are contract goals? 

(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror who 
makes good faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts 
if the bidder/offeror does either of the following things: 

(1) Documents that it has obtained enough DBE participation to meet the goal; or 

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed 
in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate good 
faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to 
meet the goal. See Appendix A of this part for guidance in determining the adequacy of a bidder/ 
offeror's good faith efforts. 

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established, you must 
require the following: 
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(1) Award of the contract will be conditioned on meeting the requirements of this section; 

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time 
provided in paragraph (b)(3) of this section: 

(i) The names and addresses of DBE frms that will participate in the contract; 

(ii) A description of the work that each DBE will perform. To count toward meeting a goal, each DBE 
frm must be certifed in a NAICS code applicable to the kind of work the frm would perform on 
the contract; 

(iii) The dollar amount of the participation of each DBE frm participating; 

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose 
participation it submits to meet a contract goal; and 

(v) Written confrmation from each listed DBE frm that it is participating in the contract in the kind 
and amount of work provided in the prime contractor's commitment. 

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The 
documentation of good faith efforts must include copies of each DBE and non-DBE 
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over 
a DBE for work on the contract; and 

(3) 

(i) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) 
of this section— 

(A) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, 
under contract negotiation procedures; or 

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be 
reduced to 5 days beginning January 1, 2017. 

(ii) Provided that, in a negotiated procurement, including a design-build procurement, the bidder/ 
offeror may make a contractually binding commitment to meet the goal at the time of bid 
submission or the presentation of initial proposals but provide the information required by 
paragraph (b)(2) of this section before the fnal selection for the contract is made by the 
recipient. 

(c) You must make sure all information is complete and accurate and adequately documents the bidder/ 
offeror's good faith efforts before committing yourself to the performance of the contract by the bidder/ 
offeror. 

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements of 
paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an 
opportunity for administrative reconsideration. 

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written 
documentation or argument concerning the issue of whether it met the goal or made adequate good 
faith efforts to do so. 
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(2) Your decision on reconsideration must be made by an ofcial who did not take part in the original 
determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to 
do so. 

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration ofcial to 
discuss the issue of whether it met the goal or made adequate good faith efforts to do so. 

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for 
fnding that the bidder did or did not meet the goal or make adequate good faith efforts to do so. 

(5) The result of the reconsideration process is not administratively appealable to the Department of 
Transportation. 

(e) In a “design-build” or “turnkey” contracting situation, in which the recipient lets a master contract to a 
contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may establish 
a goal for the project. The master contractor then establishes contract goals, as appropriate, for the 
subcontracts it lets. Recipients must maintain oversight of the master contractor's activities to ensure 
that they are conducted consistent with the requirements of this part. 

(f) 

(1) 

(i) You must require that a prime contractor not terminate a DBE subcontractor listed in response 
to paragraph (b)(2) of this section (or an approved substitute DBE frm) without your prior 
written consent. This includes, but is not limited to, instances in which a prime contractor seeks 
to perform work originally designated for a DBE subcontractor with its own forces or those of 
an afliate, a non-DBE frm, or with another DBE frm. 

(ii) You must include in each prime contract a provision stating: 

(A) That the contractor shall utilize the specifc DBEs listed to perform the work and supply the 
materials for which each is listed unless the contractor obtains your written consent as 
provided in this paragraph (f); and 

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be 
entitled to any payment for work or material unless it is performed or supplied by the listed 
DBE. 

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence 
document, that the prime contractor has good cause to terminate the DBE frm. 

(3) For purposes of this paragraph, good cause includes the following circumstances: 

(i) The listed DBE subcontractor fails or refuses to execute a written contract; 

(ii) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way 
consistent with normal industry standards. Provided, however, that good cause does not exist if 
the failure or refusal of the DBE subcontractor to perform its work on the subcontract results 
from the bad faith or discriminatory action of the prime contracor; 

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable, 
nondiscriminatory bond requirements. 

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness; 

49 CFR 26.53(f)(3)(iv) (enhanced display) page 27 of 97 

Page 37 of 107



Attachment C
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR 26.53(f)(3)(v) Participation by Disadvantaged Business Enterprises in Depart... 

(v) The listed DBE subcontractor is ineligible to work on public works projects because of 
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable 
state law; 

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor; 

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written 
notice of its withdrawal; 

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required; 

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable 
to complete its work on the contract; 

(ix) Other documented good cause that you determine compels the termination of the DBE 
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to 
terminate a DBE it relied upon to obtain the contract so that the prime contractor can self-
perform the work for which the DBE contractor was engaged or so that the prime contractor 
can substitute another DBE or non-DBE contractor after contract award. 

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the prime 
contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to 
request to terminate and/or substitute, and the reason for the request. 

(5) The prime contractor must give the DBE fve days to respond to the prime contractor's notice and 
advise you and the contractor of the reasons, if any, why it objects to the proposed termination of its 
subcontract and why you should not approve the prime contractor's action. If required in a particular 
case as a matter of public necessity (e.g., safety), you may provide a response period shorter than 
fve days. 

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions of 
or substitutions for DBE frms put forward by offerors in negotiated procurements. 

(g) When a DBE subcontractor is terminated as provided in paragraph (f) of this section, or fails to complete 
its work on the contract for any reason, you must require the prime contractor to make good faith efforts 
to fnd another DBE subcontractor to substitute for the original DBE. These good faith efforts shall be 
directed at fnding another DBE to perform at least the same amount of work under the contract as the 
DBE that was terminated, to the extent needed to meet the contract goal you established for the 
procurement. The good faith efforts shall be documented by the contractor. If the recipient requests 
documentation under this provision, the contractor shall submit the documentation within 7 days, which 
may be extended for an additional 7 days if necessary at the request of the contractor, and the recipient 
shall provide a written determination to the contractor stating whether or not good faith efforts have been 
demonstrated. 

(h) You must include in each prime contract the contract clause required by § 26.13(b) stating that failure by 
the contractor to carry out the requirements of this part is a material breach of the contract and may 
result in the termination of the contract or such other remedies set forth in that section you deem 
appropriate if the prime contractor fails to comply with the requirements of this section. 

(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In 
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the 
work the DBE has committed to performing with its own forces as well as the work that it has committed 
to be performed by DBE subcontractors and DBE suppliers. 
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(j) You must require the contractor awarded the contract to make available upon request a copy of all DBE 
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with DBEs to supply 
labor or materials require that the subcontract and all lower tier subcontractors be performed in 
accordance with this part's provisions. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014] 

§ 26.55 How is DBE participation counted toward goals? 

(a) When a DBE participates in a contract, you count only the value of the work actually performed by the DBE 
toward DBE goals. 

(1) Count the entire amount of that portion of a construction contract (or other contract not covered by 
paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of 
supplies and materials obtained by the DBE for the work of the contract, including supplies 
purchased or equipment leased by the DBE (except supplies and equipment the DBE subcontractor 
purchases or leases from the prime contractor or its afliate). 

(2) Count the entire amount of fees or commissions charged by a DBE frm for providing a bona fde 
service, such as professional, technical, consultant, or managerial services, or for providing bonds or 
insurance specifcally required for the performance of a DOT-assisted contract, toward DBE goals, 
provided you determine the fee to be reasonable and not excessive as compared with fees 
customarily allowed for similar services. 

(3) When a DBE subcontracts part of the work of its contract to another frm, the value of the 
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a 
DBE. Work that a DBE subcontracts to a non-DBE frm does not count toward DBE goals. 

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the 
contract equal to the distinct, clearly defned portion of the work of the contract that the DBE performs 
with its own forces toward DBE goals. 

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a commercially 
useful function on that contract. 

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of 
the contract and is carrying out its responsibilities by actually performing, managing, and supervising 
the work involved. To perform a commercially useful function, the DBE must also be responsible, 
with respect to materials and supplies used on the contract, for negotiating price, determining quality 
and quantity, ordering the material, and installing (where applicable) and paying for the material 
itself. To determine whether a DBE is performing a commercially useful function, you must evaluate 
the amount of work subcontracted, industry practices, whether the amount the frm is to be paid 
under the contract is commensurate with the work it is actually performing and the DBE credit 
claimed for its performance of the work, and other relevant factors. 

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra 
participant in a transaction, contract, or project through which funds are passed in order to obtain 
the appearance of DBE participation. In determining whether a DBE is such an extra participant, you 
must examine similar transactions, particularly those in which DBEs do not participate. 
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(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its 
contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract 
than would be expected on the basis of normal industry practice for the type of work involved, you 
must presume that it is not performing a commercially useful function. 

(4) When a DBE is presumed not to be performing a commercially useful function as provided in 
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may 
determine that the frm is performing a commercially useful function given the type of work involved 
and normal industry practices. 

(5) Your decisions on commercially useful function matters are subject to review by the concerned 
operating administration, but are not administratively appealable to DOT. 

(d) Use the following factors in determining whether a DBE trucking company is performing a commercially 
useful function: 

(1) The DBE must be responsible for the management and supervision of the entire trucking operation 
for which it is responsible on a particular contract, and there cannot be a contrived arrangement for 
the purpose of meeting DBE goals. 

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck used 
on the contract. 

(3) The DBE receives credit for the total value of the transportation services it provides on the contract 
using trucks it owns, insures, and operates using drivers it employs. 

(4) The DBE may lease trucks from another DBE frm, including an owner-operator who is certifed as a 
DBE. The DBE who leases trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the contract. 

(5) The DBE may also lease trucks from a non-DBE frm, including from an owner-operator. The DBE that 
leases trucks equipped with drivers from a non-DBE is entitled to credit for the total value of 
transportation services provided by non-DBE leased trucks equipped with drivers not to exceed the 
value of transportation services on the contract provided by DBE-owned trucks or leased trucks with 
DBE employee drivers. Additional participation by non-DBE owned trucks equipped with drivers 
receives credit only for the fee or commission it receives as a result of the lease arrangement. If a 
recipient chooses this approach, it must obtain written consent from the appropriate DOT operating 
administration. 

Example to paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases 

two trucks from DBE Firm Y and six trucks equipped with drivers from non-DBE Firm Z. DBE 

credit would be awarded for the total value of transportation services provided by Firm X and 

Firm Y, and may also be awarded for the total value of transportation services provided by 

four of the six trucks provided by Firm Z. In all, full credit would be allowed for the 

participation of eight trucks. DBE credit could be awarded only for the fees or commissions 

pertaining to the remaining trucks Firm X receives as a result of the lease with Firm Z. 

(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases 
trucks from a non-DBE truck leasing company and uses its own employees as drivers, it is entitled to 
credit for the total value of these hauling services. 
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Example to paragraph (d)(6): DBE Firm X uses two of its own trucks on a contract. It leases 

two additional trucks from non-DBE Firm Z. Firm X uses its own employees to drive the trucks 

leased from Firm Z. DBE credit would be awarded for the total value of the transportation 

services provided by all four trucks. 

(7) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and 
control over the truck. This does not preclude the leased truck from working for others during the 
term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for 
use of the leased truck. Leased trucks must display the name and identifcation number of the DBE. 

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following: 

(1) 

(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the 
cost of the materials or supplies toward DBE goals. 

(ii) For purposes of this paragraph (e)(1), a manufacturer is a frm that operates or maintains a 
factory or establishment that produces, on the premises, the materials, supplies, articles, or 
equipment required under the contract and of the general character described by the 
specifcations. 

(2) 

(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the 
cost of the materials or supplies toward DBE goals. 

(ii) For purposes of this section, a regular dealer is a frm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials, supplies, articles or equipment of the 
general character described by the specifcations and required under the contract are bought, 
kept in stock, and regularly sold or leased to the public in the usual course of business. 

(A) To be a regular dealer, the frm must be an established, regular business that engages, as 
its principal business and under its own name, in the purchase and sale or lease of the 
products in question. 

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, 
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as 
provided in this paragraph (e)(2)(ii) if the person both owns and operates distribution 
equipment for the products. Any supplementing of regular dealers' own distribution 
equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-
contract basis. 

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or 
expedite transactions are not regular dealers within the meaning of this paragraph (e)(2). 

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a 
regular dealer, count the entire amount of fees or commissions charged for assistance in the 
procurement of the materials and supplies, or fees or transportation charges for the delivery of 
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materials or supplies required on a job site, toward DBE goals, provided you determine the fees to be 
reasonable and not excessive as compared with fees customarily allowed for similar services. Do 
not count any portion of the cost of the materials and supplies themselves toward DBE goals, 
however. 

(4) You must determine the amount of credit awarded to a frm for the provisions of materials and 
supplies (e.g., whether a frm is acting as a regular dealer or a transaction expediter) on a contract-
by-contract basis. 

(f) If a frm is not currently certifed as a DBE in accordance with the standards of subpart D of this part at the 
time of the execution of the contract, do not count the frm's participation toward any DBE goals, except 
as provided for in § 26.87(i)). 

(g) Do not count the dollar value of work performed under a contract with a frm after it has ceased to be 
certifed toward your overall goal. 

(h) Do not count the participation of a DBE subcontractor toward a contractor's fnal compliance with its DBE 
obligations on a contract until the amount being counted has actually been paid to the DBE. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 79 FR 59595, Oct. 2, 2014] 

Subpart D—Certification Standards 

§ 26.61 How are burdens of proof allocated in the certification process? 

(a) In determining whether to certify a frm as eligible to participate as a DBE, you must apply the standards of 
this subpart. 

(b) The frm seeking certifcation has the burden of demonstrating to you, by a preponderance of the 
evidence, that it meets the requirements of this subpart concerning group membership or individual 
disadvantage, business size, ownership, and control. 

(c) You must rebuttably presume that members of the designated groups identifed in § 26.67(a) are socially 
and economically disadvantaged. This means they do not have the burden of proving to you that they are 
socially and economically disadvantaged. In order to obtain the beneft of the rebuttable presumption, 
individuals must submit a signed, notarized statement that they are a member of one of the groups in § 
26.67(a). Applicants do have the obligation to provide you information concerning their economic 
disadvantage (see § 26.67). 

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals 
concerning whom the presumption of disadvantage has been rebutted, have the burden of proving to you, 
by a preponderance of the evidence, that they are socially and economically disadvantaged. (See 
Appendix E of this part.) 

(e) You must make determinations concerning whether individuals and frms have met their burden of 
demonstrating group membership, ownership, control, and social and economic disadvantage (where 
disadvantage must be demonstrated on an individual basis) by considering all the facts in the record, 
viewed as a whole. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003] 
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§ 26.63 What rules govern group membership determinations? 

(a) 

(1) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged 
group (see § 26.61(c)), you have a well founded reason to question the individual's claim of 
membership in that group, you must require the individual to present additional evidence that he or 
she is a member of the group. 

(2) You must provide the individual a written explanation of your reasons for questioning his or her group 
membership and a written request for additional evidence as outlined in paragraph (b) of this 
section. 

(3) In implementing this section, you must take special care to ensure that you do not impose a 
disproportionate burden on members of any particular designated group. Imposing a 
disproportionate burden on members of a particular group could violate § 26.7(b) and/or Title VI of 
the Civil Rights Act of 1964 and 49 CFR part 21. 

(b) In making such a determination, you must consider whether the person has held himself out to be a 
member of the group over a long period of time prior to application for certifcation and whether the 
person is regarded as a member of the group by the relevant community. You may require the applicant to 
produce appropriate documentation of group membership. 

(1) If you determine that an individual claiming to be a member of a group presumed to be 
disadvantaged is not a member of a designated disadvantaged group, the individual must 
demonstrate social and economic disadvantage on an individual basis. 

(2) Your decisions concerning membership in a designated group are subject to the certifcation appeals 
procedure of § 26.89. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003] 

§ 26.65 What rules govern business size determinations? 

(a) To be an eligible DBE, a frm (including its afliates) must be an existing small business, as defned by 
Small Business Administration (SBA) standards. As a recipient, you must apply current SBA business size 
standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the frm seeks to perform in DOT-
assisted contracts, including the primary industry classifcation of the applicant. 

(b) Even if it meets the requirements of paragraph (a) of this section, a frm is not an eligible DBE for the 
purposes of Federal Highway Administration and Federal Transit Administration-assisted work in any 
Federal fscal year if the frm (including its afliates) has had average annual gross receipts, as defned by 
SBA regulations (see 13 CFR 121.104), over the frm's previous three fscal years, in excess of $26.29 
million. The Department will adjust this amount for infation on an annual basis. The adjusted amount will 
be published on the Department's website in subsequent years. 

(c) The Department adjusts the number in paragraph (b) of this section annually using the Department of 
Commerce price defators for purchases by State and local governments as the basis for this adjustment. 

[74 FR 15224, Apr. 3, 2009, as amended at 79 FR 59596, Oct. 2, 2014; 85 FR 80647, Dec. 14, 2020] 
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§ 26.67 What rules determine social and economic disadvantage? 

(a) Presumption of disadvantage. 

(1) You must rebuttably presume that citizens of the United States (or lawfully admitted permanent 
residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacifc 
Americans, Subcontinent Asian Americans, or other minorities found to be disadvantaged by the 
SBA, are socially and economically disadvantaged individuals. You must require applicants to submit 
a signed, notarized certifcation that each presumptively disadvantaged owner is, in fact, socially and 
economically disadvantaged. 

(2) 

(i) You must require each individual owner of a frm applying to participate as a DBE, whose 
ownership and control are relied upon for DBE certifcation, to certify that he or she has a 
personal net worth that does not exceed $1.32 million. 

(ii) You must require each individual who makes this certifcation to support it with a signed, 
notarized statement of personal net worth, with appropriate supporting documentation. To 
meet this requirement, you must use the DOT personal net worth form provided in appendix G 
to this part without change or revision. Where necessary to accurately determine an individual's 
personal net worth, you may, on a case-by-case basis, require additional fnancial information 
from the owner of an applicant frm (e.g., information concerning the assets of the owner's 
spouse, where needed to clarify whether assets have been transferred to the spouse or when 
the owner's spouse is involved in the operation of the company). Requests for additional 
information shall not be unduly burdensome or intrusive. 

(iii) In determining an individual's net worth, you must observe the following requirements: 

(A) Exclude an individual's ownership interest in the applicant frm; 

(B) Exclude the individual's equity in his or her primary residence (except any portion of such 
equity that is attributable to excessive withdrawals from the applicant frm). The equity is 
the market value of the residence less any mortgages and home equity loan balances. 
Recipients must ensure that home equity loan balances are included in the equity 
calculation and not as a separate liability on the individual's personal net worth form. 
Exclusions for net worth purposes are not exclusions for asset valuation or access to 
capital and credit purposes. 

(C) Do not use a contingent liability to reduce an individual's net worth. 

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 
401(k) accounts, or other retirement savings or investment programs in which the assets 
cannot be distributed to the individual at the present time without signifcant adverse tax 
or interest consequences, include only the present value of such assets, less the tax and 
interest penalties that would accrue if the asset were distributed at the present time. 

(iv) Notwithstanding any provision of Federal or State law, you must not release an individual's 
personal net worth statement nor any documents pertaining to it to any third party without the 
written consent of the submitter. Provided, that you must transmit this information to DOT in 
any certifcation appeal proceeding under § 26.89 of this part or to any other State to which the 
individual's frm has applied for certifcation under § 26.85 of this part. 
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(b) Rebuttal of presumption of disadvantage. 

(1) An individual's presumption of economic disadvantage may be rebutted in two ways. 

(i) If the statement of personal net worth and supporting documentation that an individual submits 
under paragraph (a)(2) of this section shows that the individual's personal net worth exceeds 
$1.32 million, the individual's presumption of economic disadvantage is rebutted. You are not 
required to have a proceeding under paragraph (b)(2) of this section in order to rebut the 
presumption of economic disadvantage in this case. 

Example to paragraph (b)(1)(i): An individual with very high assets and signifcant 

liabilities may, in accounting terms, have a PNW of less than $1.32 million. However, the 

person's assets collectively (e.g., high income level, a very expensive house, a yacht, 

extensive real or personal property holdings) may lead a reasonable person to conclude 

that he or she is not economically disadvantaged. The recipient may rebut the 

individual's presumption of economic disadvantage under these circumstances, as 

provided in this section, even though the individual's PNW is less than $1.32 million. 

(ii) 

(A) If the statement of personal net worth and supporting documentation that an individual 
submits under paragraph (a)(2) of this section demonstrates that the individual is able to 
accumulate substantial wealth, the individual's presumption of economic disadvantage is 
rebutted. In making this determination, as a certifying agency, you may consider factors 
that include, but are not limited to, the following: 

(1) Whether the average adjusted gross income of the owner over the most recent three 
year period exceeds $350,000; 

(2) Whether the income was unusual and not likely to occur in the future; 

(3) Whether the earnings were offset by losses; 

(4) Whether the income was reinvested in the frm or used to pay taxes arising in the 
normal course of operations by the frm; 

(5) Other evidence that income is not indicative of lack of economic disadvantage; and 

(6) Whether the total fair market value of the owner's assets exceed $6 million. 

(B) You must have a proceeding under paragraph (b)(2) of this section in order to rebut the 
presumption of economic disadvantage in this case. 

(2) If you have a reasonable basis to believe that an individual who is a member of one of the designated 
groups is not, in fact, socially and/or economically disadvantaged you may, at any time, start a 
proceeding to determine whether the presumption should be regarded as rebutted with respect to 
that individual. Your proceeding must follow the procedures of § 26.87. 

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, 
that the individual is not socially and economically disadvantaged. You may require the individual to 
produce information relevant to the determination of his or her disadvantage. 
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(4) When an individual's presumption of social and/or economic disadvantage has been rebutted, his or 
her ownership and control of the frm in question cannot be used for purposes of DBE eligibility 
under this subpart unless and until he or she makes an individual showing of social and/or 
economic disadvantage. If the basis for rebutting the presumption is a determination that the 
individual's personal net worth exceeds $1.32 million, the individual is no longer eligible for 
participation in the program and cannot regain eligibility by making an individual showing of 
disadvantage, so long as his or her PNW remains above that amount. 

(c) Transfers within two years. 

(1) Except as set forth in paragraph (c)(2) of this section, recipients must attribute to an individual 
claiming disadvantaged status any assets which that individual has transferred to an immediate 
family member, to a trust a benefciary of which is an immediate family member, or to the applicant 
frm for less than fair market value, within two years prior to a concern's application for participation 
in the DBE program or within two years of recipient's review of the frm's annual afdavit, unless the 
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an 
immediate family member for that individual's education, medical expenses, or some other form of 
essential support. 

(2) Recipients must not attribute to an individual claiming disadvantaged status any assets transferred 
by that individual to an immediate family member that are consistent with the customary recognition 
of special occasions, such as birthdays, graduations, anniversaries, and retirements. 

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by individuals 
who are not presumed to be socially and economically disadvantaged (including individuals whose 
presumed disadvantage has been rebutted) may apply for DBE certifcation. You must make a case-by-
case determination of whether each individual whose ownership and control are relied upon for DBE 
certifcation is socially and economically disadvantaged. In such a proceeding, the applicant frm has the 
burden of demonstrating to you, by a preponderance of the evidence, that the individuals who own and 
control it are socially and economically disadvantaged. An individual whose personal net worth exceeds 
$1.32 million shall not be deemed to be economically disadvantaged. In making these determinations, 
use the guidance found in Appendix E of this part. You must require that applicants provide sufcient 
information to permit determinations under the guidance of appendix E of this part. 

[79 FR 59596, Oct. 2, 2014] 

§ 26.69 What rules govern determinations of ownership? 

(a) In determining whether the socially and economically disadvantaged participants in a frm own the frm, 
you must consider all the facts in the record viewed as a whole, including the origin of all assets and how 
and when they were used in obtaining the frm. All transactions for the establishment and ownership (or 
transfer of ownership) must be in the normal course of business, refecting commercial and arms-length 
practices. 

(b) To be an eligible DBE, a frm must be at least 51 percent owned by socially and economically 
disadvantaged individuals. 

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of 
voting stock outstanding and 51 percent of the aggregate of all stock outstanding. 
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(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by 
socially and economically disadvantaged individuals. Such ownership must be refected in the frm's 
partnership agreement. 

(3) In the case of a limited liability company, at least 51 percent of each class of member interest must 
be owned by socially and economically disadvantaged individuals. 

(c) 

(1) The frm's ownership by socially and economically disadvantaged individuals, including their 
contribution of capital or expertise to acquire their ownership interests, must be real, substantial, and 
continuing, going beyond pro forma ownership of the frm as refected in ownership documents. 
Proof of contribution of capital should be submitted at the time of the application. When the 
contribution of capital is through a loan, there must be documentation of the value of assets used as 
collateral for the loan. 

(2) Insufcient contributions include a promise to contribute capital, an unsecured note payable to the 
frm or an owner who is not a disadvantaged individual, mere participation in a frm's activities as an 
employee, or capitalization not commensurate with the value for the frm. 

(3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks 
and be entitled to the profts and loss commensurate with their ownership interests, as 
demonstrated by the substance, not merely the form, of arrangements. Any terms or practices that 
give a non-disadvantaged individual or frm a priority or superior right to a frm's profts, compared to 
the disadvantaged owner(s), are grounds for denial. 

(4) Debt instruments from fnancial institutions or other organizations that lend funds in the normal 
course of their business do not render a frm ineligible, even if the debtor's ownership interest is 
security for the loan. 

Examples to paragraph (c): (i) An individual pays $100 to acquire a majority interest in a 

frm worth $1 million. The individual's contribution to capital would not be viewed as 

substantial. 

(ii) A 51% disadvantaged owner and a non-disadvantaged 49% owner contribute $100 and 

$10,000, respectively, to acquire a frm grossing $1 million. This may be indicative of a pro 

forma arrangement that does not meet the requirements of (c)(1). 

(iii) The disadvantaged owner of a DBE applicant frm spends $250 to fle articles of 

incorporation and obtains a $100,000 loan, but makes only nominal or sporadic payments to 

repay the loan. This type of contribution is not of a continuing nature. 

(d) All securities that constitute ownership of a frm shall be held directly by disadvantaged persons. Except 
as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are 
considered as held by disadvantaged persons in determining the ownership of a frm. However, securities 
or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining 
ownership of the frm, if— 

(1) The benefcial owner of securities or assets held in trust is a disadvantaged individual, and the 
trustee is the same or another such individual; or 
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(2) The benefcial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises 
effective control over the management, policy-making, and daily operational activities of the frm. 
Assets held in a revocable living trust may be counted only in the situation where the same 
disadvantaged individual is the sole grantor, benefciary, and trustee. 

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to 
acquire their ownership interests must be real and substantial. Examples of insufcient contributions 
include a promise to contribute capital, an unsecured note payable to the frm or an owner who is not a 
disadvantaged individual, or mere participation in a frm's activities as an employee. Debt instruments 
from fnancial institutions or other organizations that lend funds in the normal course of their business do 
not render a frm ineligible, even if the debtor's ownership interest is security for the loan. 

(f) The following requirements apply to situations in which expertise is relied upon as part of a 
disadvantaged owner's contribution to acquire ownership: 

(1) The owner's expertise must be— 

(i) In a specialized feld; 

(ii) Of outstanding quality; 

(iii) In areas critical to the frm's operations; 

(iv) Indispensable to the frm's potential success; 

(v) Specifc to the type of work the frm performs; and 

(vi) Documented in the records of the frm. These records must clearly show the contribution of 
expertise and its value to the frm. 

(2) The individual whose expertise is relied upon must have a signifcant fnancial investment in the frm. 

(g) You must always deem as held by a socially and economically disadvantaged individual, for purposes of 
determining ownership, all interests in a business or other assets obtained by the individual— 

(1) As the result of a fnal property settlement or court order in a divorce or legal separation, provided 
that no term or condition of the agreement or divorce decree is inconsistent with this section; or 

(2) Through inheritance, or otherwise because of the death of the former owner. 

(h) 

(1) You must presume as not being held by a socially and economically disadvantaged individual, for 
purposes of determining ownership, all interests in a business or other assets obtained by the 
individual as the result of a gift, or transfer without adequate consideration, from any non-
disadvantaged individual or non-DBE frm who is— 

(i) Involved in the same frm for which the individual is seeking certifcation, or an afliate of that 
frm; 

(ii) Involved in the same or a similar line of business; or 

(iii) Engaged in an ongoing business relationship with the frm, or an afliate of the frm, for which 
the individual is seeking certifcation. 

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged 
individual must demonstrate to you, by clear and convincing evidence, that— 
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(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining 
certifcation as a DBE; and 

(ii) The disadvantaged individual actually controls the management, policy, and operations of the 
frm, notwithstanding the continuing participation of a non-disadvantaged individual who 
provided the gift or transfer. 

(i) You must apply the following rules in situations in which marital assets form a basis for ownership of a 
frm: 

(1) When marital assets (other than the assets of the business in question), held jointly or as community 
property by both spouses, are used to acquire the ownership interest asserted by one spouse, you 
must deem the ownership interest in the frm to have been acquired by that spouse with his or her 
own individual resources, provided that the other spouse irrevocably renounces and transfers all 
rights in the ownership interest in the manner sanctioned by the laws of the state in which either 
spouse or the frm is domiciled. You do not count a greater portion of joint or community property 
assets toward ownership than state law would recognize as belonging to the socially and 
economically disadvantaged owner of the applicant frm. 

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly 
owned or community assets used to acquire an ownership interest in the frm must be included as 
part of the frm's application for DBE certifcation. 

(j) You may consider the following factors in determining the ownership of a frm. However, you must not 
regard a contribution of capital as failing to be real and substantial, or fnd a frm ineligible, solely 
because— 

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the 
result of a gift, or transfer without adequate consideration, other than the types set forth in 
paragraph (h) of this section; 

(2) There is a provision for the co-signature of a spouse who is not a socially and economically 
disadvantaged individual on fnancing agreements, contracts for the purchase or sale of real or 
personal property, bank signature cards, or other documents; or 

(3) Ownership of the frm in question or its assets is transferred for adequate consideration from a 
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an 
individual. In this case, you must give particularly close and careful scrutiny to the ownership and 
control of a frm to ensure that it is owned and controlled, in substance as well as in form, by a 
socially and economically disadvantaged individual. 

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59597, Oct. 2, 2014] 

§ 26.71 What rules govern determinations concerning control? 

(a) In determining whether socially and economically disadvantaged owners control a frm, you must consider 
all the facts in the record, viewed as a whole. 

(b) Only an independent business may be certifed as a DBE. An independent business is one the viability of 
which does not depend on its relationship with another frm or frms. 
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(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships 
with non-DBE frms, in such areas as personnel, facilities, equipment, fnancial and/or bonding 
support, and other resources. 

(2) You must consider whether present or recent employer/employee relationships between the 
disadvantaged owner(s) of the potential DBE and non-DBE frms or persons associated with non-DBE 
frms compromise the independence of the potential DBE frm. 

(3) You must examine the frm's relationships with prime contractors to determine whether a pattern of 
exclusive or primary dealings with a prime contractor compromises the independence of the 
potential DBE frm. 

(4) In considering factors related to the independence of a potential DBE frm, you must consider the 
consistency of relationships between the potential DBE and non-DBE frms with normal industry 
practice. 

(c) A DBE frm must not be subject to any formal or informal restrictions which limit the customary discretion 
of the socially and economically disadvantaged owners. There can be no restrictions through corporate 
charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative 
voting rights, voting powers attached to different classes of stock, employment contracts, requirements 
for concurrence by non-disadvantaged partners, conditions precedent or subsequent, executory 
agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the socially and 
economically disadvantaged owners, without the cooperation or vote of any non-disadvantaged individual, 
from making any business decision of the frm. This paragraph does not preclude a spousal co-signature 
on documents as provided for in § 26.69(j)(2). 

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the 
direction of the management and policies of the frm and to make day-to-day as well as long-term 
decisions on matters of management, policy and operations. 

(1) A disadvantaged owner must hold the highest ofcer position in the company (e.g., chief executive 
ofcer or president). 

(2) In a corporation, disadvantaged owners must control the board of directors. 

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control 
over all partnership decisions. 

(e) Individuals who are not socially and economically disadvantaged or immediate family members may be 
involved in a DBE frm as owners, managers, employees, stockholders, ofcers, and/or directors. Such 
individuals must not, however possess or exercise the power to control the frm, or be disproportionately 
responsible for the operation of the frm. 

(f) The socially and economically disadvantaged owners of the frm may delegate various areas of the 
management, policymaking, or daily operations of the frm to other participants in the frm, regardless of 
whether these participants are socially and economically disadvantaged individuals. Such delegations of 
authority must be revocable, and the socially and economically disadvantaged owners must retain the 
power to hire and fre any person to whom such authority is delegated. The managerial role of the socially 
and economically disadvantaged owners in the frm's overall affairs must be such that the recipient can 
reasonably conclude that the socially and economically disadvantaged owners actually exercise control 
over the frm's operations, management, and policy. 
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(g) The socially and economically disadvantaged owners must have an overall understanding of, and 
managerial and technical competence and experience directly related to, the type of business in which the 
frm is engaged and the frm's operations. The socially and economically disadvantaged owners are not 
required to have experience or expertise in every critical area of the frm's operations, or to have greater 
experience or expertise in a given feld than managers or key employees. The socially and economically 
disadvantaged owners must have the ability to intelligently and critically evaluate information presented 
by other participants in the frm's activities and to use this information to make independent decisions 
concerning the frm's daily operations, management, and policymaking. Generally, expertise limited to 
ofce management, administration, or bookkeeping functions unrelated to the principal business 
activities of the frm is insufcient to demonstrate control. 

(h) If state or local law requires the persons to have a particular license or other credential in order to own 
and/or control a certain type of frm, then the socially and economically disadvantaged persons who own 
and control a potential DBE frm of that type must possess the required license or credential. If state or 
local law does not require such a person to have such a license or credential to own and/or control a frm, 
you must not deny certifcation solely on the ground that the person lacks the license or credential. 
However, you may take into account the absence of the license or credential as one factor in determining 
whether the socially and economically disadvantaged owners actually control the frm. 

(i) 

(1) You may consider differences in remuneration between the socially and economically disadvantaged 
owners and other participants in the frm in determining whether to certify a frm as a DBE. Such 
consideration shall be in the context of the duties of the persons involved, normal industry practices, 
the frm's policy and practice concerning reinvestment of income, and any other explanations for the 
differences proffered by the frm. You may determine that a frm is controlled by its socially and 
economically disadvantaged owner although that owner's remuneration is lower than that of some 
other participants in the frm. 

(2) In a case where a non-disadvantaged individual formerly controlled the frm, and a socially and 
economically disadvantaged individual now controls it, you may consider a difference between the 
remuneration of the former and current controller of the frm as a factor in determining who controls 
the frm, particularly when the non-disadvantaged individual remains involved with the frm and 
continues to receive greater compensation than the disadvantaged individual. 

(j) In order to be viewed as controlling a frm, a socially and economically disadvantaged owner cannot 
engage in outside employment or other business interests that confict with the management of the frm 
or prevent the individual from devoting sufcient time and attention to the affairs of the frm to control its 
activities. For example, absentee ownership of a business and part-time work in a full-time frm are not 
viewed as constituting control. However, an individual could be viewed as controlling a part-time business 
that operates only on evenings and/or weekends, if the individual controls it all the time it is operating. 

(k) 

(1) A socially and economically disadvantaged individual may control a frm even though one or more of 
the individual's immediate family members (who themselves are not socially and economically 
disadvantaged individuals) participate in the frm as a manager, employee, owner, or in another 
capacity. Except as otherwise provided in this paragraph, you must make a judgment about the 
control the socially and economically disadvantaged owner exercises vis-a-vis other persons 
involved in the business as you do in other situations, without regard to whether or not the other 
persons are immediate family members. 
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(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from 
the family as a whole—control the frm, then the socially and economically disadvantaged owners 
have failed to carry their burden of proof concerning control, even though they may participate 
signifcantly in the frm's activities. 

(l) Where a frm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an 
immediate family member), ownership and/or control were transferred to a socially and economically 
disadvantaged individual, and the nondisadvantaged individual remains involved with the frm in any 
capacity, there is a rebuttable presumption of control by the non-disadvantaged individual unless the 
disadvantaged individual now owning the frm demonstrates to you, by clear and convincing evidence, 
that: 

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons 
other than obtaining certifcation as a DBE; and 

(2) The disadvantaged individual actually controls the management, policy, and operations of the frm, 
notwithstanding the continuing participation of a nondisadvantaged individual who formerly owned 
and/or controlled the frm. 

(m) In determining whether a frm is controlled by its socially and economically disadvantaged owners, you 
may consider whether the frm owns equipment necessary to perform its work. However, you must not 
determine that a frm is not controlled by socially and economically disadvantaged individuals solely 
because the frm leases, rather than owns, such equipment, where leasing equipment is a normal industry 
practice and the lease does not involve a relationship with a prime contractor or other party that 
compromises the independence of the frm. 

(n) You must grant certifcation to a frm only for specifc types of work in which the socially and 
economically disadvantaged owners have the ability to control the frm. To become certifed in an 
additional type of work, the frm need demonstrate to you only that its socially and economically 
disadvantaged owners are able to control the frm with respect to that type of work. You must not require 
that the frm be recertifed or submit a new application for certifcation, but you must verify the 
disadvantaged owner's control of the frm in the additional type of work. 

(1) The types of work a frm can perform (whether on initial certifcation or when a new type of work is 
added) must be described in terms of the most specifc available NAICS code for that type of work. 
If you choose, you may also, in addition to applying the appropriate NAICS code, apply a descriptor 
from a classifcation scheme of equivalent detail and specifcity. A correct NAICS code is one that 
describes, as specifcally as possible, the principal goods or services which the frm would provide to 
DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program participants 
must rely on, and not depart from, the plain meaning of NAICS code descriptions in determining the 
scope of a frm's certifcation. If your Directory does not list types of work for any frm in a manner 
consistent with this paragraph (a)(1), you must update the Directory entry for that frm to meet the 
requirements of this paragraph (a)(1) by August 28, 2011. 

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certifcation 
are kept up-to-date and accurately refect work which the UCP has determined the frm's owners can 
control. The frm bears the burden of providing detailed company information the certifying agency 
needs to make an appropriate NAICS code designation. 

(3) If a frm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in 
which it is seeking to be certifed as a DBE, the frm may request that the certifying agency, in its 
certifcation documentation, supplement the assigned NAICS code(s) with a clear, specifc, and 
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detailed narrative description of the type of work in which the frm is certifed. A vague, general, or 
confusing description is not sufcient for this purpose, and recipients should not rely on such a 
description in determining whether a frm's participation can be counted toward DBE goals. 

(4) A certifer is not precluded from changing a certifcation classifcation or description if there is a 
factual basis in the record. However, certifers must not make after-the-fact statements about the 
scope of a certifcation, not supported by evidence in the record of the certifcation action. 

(o) A business operating under a franchise or license agreement may be certifed if it meets the standards in 
this subpart and the franchiser or licenser is not afliated with the franchisee or licensee. In determining 
whether afliation exists, you should generally not consider the restraints relating to standardized quality, 
advertising, accounting format, and other provisions imposed on the franchisee or licensee by the 
franchise agreement or license, provided that the franchisee or licensee has the right to proft from its 
efforts and bears the risk of loss commensurate with ownership. Alternatively, even though a franchisee 
or licensee may not be controlled by virtue of such provisions in the franchise agreement or license, 
afliation could arise through other means, such as common management or excessive restrictions on 
the sale or transfer of the franchise interest or license. 

(p) In order for a partnership to be controlled by socially and economically disadvantaged individuals, any 
non-disadvantaged partners must not have the power, without the specifc written concurrence of the 
socially and economically disadvantaged partner(s), to contractually bind the partnership or subject the 
partnership to contract or tort liability. 

(q) The socially and economically disadvantaged individuals controlling a frm may use an employee leasing 
company. The use of such a company does not preclude the socially and economically disadvantaged 
individuals from controlling their frm if they continue to maintain an employer-employee relationship with 
the leased employees. This includes being responsible for hiring, fring, training, assigning, and otherwise 
controlling the on-the-job activities of the employees, as well as ultimate responsibility for wage and tax 
obligations related to the employees. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011; 79 FR 59597, Oct. 2, 2014] 

§ 26.73 What are other rules afecting certification? 

(a) 

(1) Consideration of whether a frm performs a commercially useful function or is a regular dealer 
pertains solely to counting toward DBE goals the participation of frms that have already been 
certifed as DBEs. Except as provided in paragraph (a)(2) of this section, you must not consider 
commercially useful function issues in any way in making decisions about whether to certify a frm 
as a DBE. 

(2) You may consider, in making certifcation decisions, whether a frm has exhibited a pattern of 
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the 
DBE program. 

(b) 

(1) You must evaluate the eligibility of a frm on the basis of present circumstances. You must not refuse 
to certify a frm based solely on historical information indicating a lack of ownership or control of the 
frm by socially and economically disadvantaged individuals at some time in the past, if the frm 
currently meets the ownership and control standards of this part. 
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(2) You must not refuse to certify a frm solely on the basis that it is a newly formed frm, has not 
completed projects or contracts at the time of its application, has not yet realized profts from its 
activities, or has not demonstrated a potential for success. If the frm meets disadvantaged, size, 
ownership, and control requirements of this Part, the frm is eligible for certifcation. 

(c) DBE frms and frms seeking DBE certifcation shall cooperate fully with your requests (and DOT requests) 
for information relevant to the certifcation process. Failure or refusal to provide such information is a 
ground for a denial or removal of certifcation. 

(d) Only frms organized for proft may be eligible DBEs. Not-for-proft organizations, even though controlled 
by socially and economically disadvantaged individuals, are not eligible to be certifed as DBEs. 

(e) An eligible DBE frm must be owned by individuals who are socially and economically disadvantaged. 
Except as provided in this paragraph, a frm that is not owned by such individuals, but instead is owned by 
another frm—even a DBE frm—cannot be an eligible DBE. 

(1) If socially and economically disadvantaged individuals own and control a frm through a parent or 
holding company, established for tax, capitalization or other purposes consistent with industry 
practice, and the parent or holding company in turn owns and controls an operating subsidiary, you 
may certify the subsidiary if it otherwise meets all requirements of this subpart. In this situation, the 
individual owners and controllers of the parent or holding company are deemed to control the 
subsidiary through the parent or holding company. 

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary 
by socially and economically disadvantaged individuals. The following examples illustrate how this 
cumulative ownership provision works: 

Example 1: Socially and economically disadvantaged individuals own 100 percent of a 

holding company, which has a wholly-owned subsidiary. The subsidiary may be certifed, if it 

meets all other requirements. 

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 

51 percent of a subsidiary. The subsidiary may be certifed, if all other requirements are met. 

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn 

owns 70 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by 

disadvantaged individuals is 56 percent (80 percent of the 70 percent). This is more than 51 

percent, so you may certify the subsidiary, if all other requirements are met. 

Example 4: Same as Example 2 or 3, but someone other than the socially and economically 

disadvantaged owners of the parent or holding company controls the subsidiary. Even though 

the subsidiary is owned by disadvantaged individuals, through the holding or parent company, 

you cannot certify it because it fails to meet control requirements. 

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn 

owns 51 percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by 
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disadvantaged individuals is about 31 percent. This is less than 51 percent, so you cannot 

certify the subsidiary. 

Example 6: The holding company, in addition to the subsidiary seeking certifcation, owns 

several other companies. The combined gross receipts of the holding companies and its 

subsidiaries are greater than the size standard for the subsidiary seeking certifcation and/or 

the gross receipts cap of § 26.65(b). Under the rules concerning afliation, the subsidiary fails 

to meet the size standard and cannot be certifed. 

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufcient 
to demonstrate that a frm is an independent business, owned and controlled by socially and 
economically disadvantaged individuals. 

(g) You must not require a DBE frm to be prequalifed as a condition for certifcation. 

(h) A frm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or Native 
Hawaiians as individuals, may be eligible for certifcation. Such a frm must meet the size standards of § 
26.65. Such a frm must be controlled by socially and economically disadvantaged individuals, as 
provided in § 26.71. 

(i) The following special rules apply to the certifcation of frms related to Alaska Native Corporations 
(ANCs). 

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint 
venture, or partnership entity of an ANC is eligible for certifcation as a DBE if it meets all of the 
following requirements: 

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by 
holders of the Settlement Common Stock and by Natives and descendents of Natives 
represents a majority of both the total equity of the ANC and the total voting power of the 
corporation for purposes of electing directors; 

(ii) The shares of stock or other units of common ownership interest in the subsidiary, joint venture, 
or partnership entity held by the ANC and by holders of its Settlement Common Stock represent 
a majority of both the total equity of the entity and the total voting power of the entity for the 
purpose of electing directors, the general partner, or principal ofcers; and 

(iii) The subsidiary, joint venture, or partnership entity has been certifed by the Small Business 
Administration under the 8(a) or small disadvantaged business program. 

(2) As a recipient to whom an ANC-related entity applies for certifcation, you do not use the DOT 
uniform application form (see Appendix F of this part). You must obtain from the frm documentation 
sufcient to demonstrate that entity meets the requirements of paragraph (i)(1) of this section. You 
must also obtain sufcient information about the frm to allow you to administer your program (e.g., 
information that would appear in your DBE Directory). 

(3) If an ANC-related frm does not meet all the conditions of paragraph (i)(1) of this section, then it 
must meet the requirements of paragraph (h) of this section in order to be certifed, on the same 
basis as frms owned by Indian Tribes or Native Hawaiian Organizations. 
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011; 79 FR 59598, Oct. 2, 2014] 

Subpart E—Certification Procedures 

§ 26.81 What are the requirements for Unified Certification Programs? 

(a) You and all other DOT recipients in your state must participate in a Unifed Certifcation Program (UCP). 

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an 
agreement establishing the UCP for that state and submit the agreement to the Secretary for 
approval. The Secretary may, on the basis of extenuating circumstances shown by the recipients in 
the state, extend this deadline for no more than one additional year. 

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this 
section. The agreement must specify that the UCP will follow all certifcation procedures and 
standards of this part, on the same basis as recipients; that the UCP shall cooperate fully with 
oversight, review, and monitoring activities of DOT and its operating administrations; and that the 
UCP shall implement DOT directives and guidance concerning certifcation matters. The agreement 
shall also commit recipients to ensuring that the UCP has sufcient resources and expertise to carry 
out the requirements of this part. The agreement shall include an implementation schedule ensuring 
that the UCP is fully operational no later than 18 months following the approval of the agreement by 
the Secretary. 

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the 
recipients in that state. 

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the 
state for revisions. A complete agreement which is not disapproved or remanded within 180 days of 
its receipt is deemed to be accepted. 

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a), 
you shall have the opportunity to make an explanation to the Secretary why a deadline could not be 
met and why meeting the deadline was beyond your control. If you fail to make such an explanation, 
or the explanation does not justify the failure to meet the deadline, the Secretary shall direct you to 
complete the required action by a date certain. If you and the other recipients fail to carry out this 
direction in a timely manner, you are collectively in noncompliance with this part. 

(b) The UCP shall make all certifcation decisions on behalf of all DOT recipients in the state with respect to 
participation in the DOT DBE Program. 

(1) Certifcation decisions by the UCP shall be binding on all DOT recipients within the state. 

(2) The UCP shall provide “one-stop shopping” to applicants for certifcation, such that an applicant is 
required to apply only once for a DBE certifcation that will be honored by all recipients in the state. 

(3) All obligations of recipients with respect to certifcation and nondiscrimination must be carried out 
by UCPs, and recipients may use only UCPs that comply with the certifcation and nondiscrimination 
requirements of this part. 

(c) All certifcations by UCPs shall be pre-certifcations; i.e., certifcations that have been made fnal before 
the due date for bids or offers on a contract on which a frm seeks to participate as a DBE. 
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(d) A UCP is not required to process an application for certifcation from a frm having its principal place of 
business outside the state if the frm is not certifed by the UCP in the state in which it maintains its 
principal place of business. The “home state” UCP shall share its information and documents concerning 
the frm with other UCPs that are considering the frm's application. 

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may form a 
regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an 
agreement shall outline the specifc responsibilities of each participant. A UCP may accept the 
certifcation of any other UCP or DOT recipient. 

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into 
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certifcation 
functions required by this part. You may also grant reciprocity to other recipient's certifcation decisions. 

(g) Each UCP shall maintain a unifed DBE directory containing, for all frms certifed by the UCP (including 
those from other states certifed under the provisions of this part), the information required by § 26.31. 
The UCP shall make the directory available to the public electronically, on the internet, as well as in print. 
The UCP shall update the electronic version of the directory by including additions, deletions, and other 
changes as soon as they are made and shall revise the print version of the Directory at least once a year. 

(h) Except as otherwise specifed in this section, all provisions of this subpart and subpart D of this part 
pertaining to recipients also apply to UCPs. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011] 

§ 26.83 What procedures do recipients follow in making certification decisions? 

(a) You must ensure that only frms certifed as eligible DBEs under this section participate as DBEs in your 
program. 

(b) You must determine the eligibility of frms as DBEs consistent with the standards of subpart D of this part. 
When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and this subpart 
that recipients are required to meet. 

(c) 

(1) You must take all the following steps in determining whether a DBE frm meets the standards of 
subpart D of this part: 

(i) Perform an on-site visit to the frm's principal place of business. You must interview the 
principal ofcers and review their résumés and/or work histories. You may interview key 
personnel of the frm if necessary. You must also perform an on-site visit to job sites if there are 
such sites on which the frm is working at the time of the eligibility investigation in your 
jurisdiction or local area. You may rely upon the site visit report of any other recipient with 
respect to a frm applying for certifcation; 

(ii) Analyze documentation related to the legal structure, ownership, and control of the applicant 
frm. This includes, but is not limited to, Articles of Incorporation/Organization; corporate by-
laws or operating agreements; organizational, annual and board/member meeting records; 
stock ledgers and certifcates; and State-issued Certifcates of Good Standing 

(iii) Analyze the bonding and fnancial capacity of the frm; lease and loan agreements; bank 
account signature cards; 
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(iv) Determine the work history of the frm, including contracts it has received, work it has 
completed; and payroll records; 

(v) Obtain a statement from the frm of the type of work it prefers to perform as part of the DBE 
program and its preferred locations for performing the work, if any. 

(vi) Obtain or compile a list of the equipment owned by or available to the frm and the licenses the 
frm and its key personnel possess to perform the work it seeks to do as part of the DBE 
program; 

(vii) Obtain complete Federal income tax returns (or requests for extensions) fled by the frm, its 
afliates, and the socially and economically disadvantaged owners for the last 3 years. A 
complete return includes all forms, schedules, and statements fled with the Internal Revenue 
Service. 

(viii) Require potential DBEs to complete and submit an appropriate application form, except as 
otherwise provided in § 26.85 of this part. 

(2) You must use the application form provided in Appendix F to this part without change or revision. 
However, you may provide in your DBE program, with the written approval of the concerned operating 
administration, for supplementing the form by requesting specifed additional information not 
inconsistent with this part. 

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the information on 
the application form. This shall be done either in the form of an afdavit sworn to by the applicant 
before a person who is authorized by State law to administer oaths or in the form of an unsworn 
declaration executed under penalty of perjury of the laws of the United States. 

(4) You must review all information on the form prior to making a decision about the eligibility of the 
frm. You may request clarifcation of information contained in the application at any time in the 
application process. 

(d) When another recipient, in connection with its consideration of the eligibility of a frm, makes a written 
request for certifcation information you have obtained about that frm (e.g., including application 
materials or the report of a site visit, if you have made one to the frm), you must promptly make the 
information available to the other recipient. 

(e) [Reserved] 

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may 
impose a reasonable application fee for certifcation. Fee waivers shall be made in appropriate cases. 

(g) You must safeguard from disclosure to unauthorized persons information gathered as part of the 
certifcation process that may reasonably be regarded as proprietary or other confdential business 
information, consistent with applicable Federal, state, and local law. 

(h) 

(1) Once you have certifed a DBE, it shall remain certifed until and unless you have removed its 
certifcation, in whole or in part, through the procedures of § 26.87 of this part, except as provided in 
§ 26.67(b)(1) of this part. 
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(2) You may not require DBEs to reapply for certifcation or undergo a recertifcation process. However, 
you may conduct a certifcation review of a certifed DBE frm, including a new on-site review, if 
appropriate in light of changed circumstances (e.g., of the kind requiring notice under paragraph (i) 
of this section or relating to suspension of certifcation under § 26.88), a complaint, or other 
information concerning the frm's eligibility. If information comes to your attention that leads you to 
question the frm's eligibility, you may conduct an on-site review on an unannounced basis, at the 
frm's ofces and job sites. 

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances affecting 
your ability to meet size, disadvantaged status, ownership, or control requirements of this part or any 
material change in the information provided in your application form. 

(1) Changes in management responsibility among members of a limited liability company are covered 
by this requirement. 

(2) You must attach supporting documentation describing in detail the nature of such changes. 

(3) The notice must take the form of an afdavit sworn to by the applicant before a person who is 
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of 
perjury of the laws of the United States. You must provide the written notifcation within 30 days of 
the occurrence of the change. If you fail to make timely notifcation of such a change, you will be 
deemed to have failed to cooperate under § 26.109(c). 

(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your 
certifcation, an afdavit sworn to by the frm's owners before a person who is authorized by State law to 
administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United 
States. This afdavit must afrm that there have been no changes in the frm's circumstances affecting its 
ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material 
changes in the information provided in its application form, except for changes about which you have 
notifed the recipient under paragraph (i) of this section. The afdavit shall specifcally afrm that your 
frm continues to meet SBA business size criteria and the overall gross receipts cap of this part, 
documenting this afrmation with supporting documentation of your frm's size and gross receipts (e.g., 
submission of Federal tax returns). If you fail to provide this afdavit in a timely manner, you will be 
deemed to have failed to cooperate under § 26.109(c). 

(k) If you are a recipient, you must make decisions on applications for certifcation within 90 days of receiving 
from the applicant frm all information required under this part. You may extend this time period once, for 
no more than an additional 60 days, upon written notice to the frm, explaining fully and specifcally the 
reasons for the extension. You may establish a different time frame in your DBE program, upon a showing 
that this time frame is not feasible, and subject to the approval of the concerned operating administration. 
Your failure to make a decision by the applicable deadline under this paragraph is deemed a constructive 
denial of the application, on the basis of which the frm may appeal to DOT under § 26.89. 

(l) As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the application 
whether the application is complete and suitable for evaluation and, if not, what additional information or 
action is required. 

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certifcation withdraws its 
application before you have issued a decision on the application, the applicant can resubmit the 
application at any time. As a recipient or UCP, you may not apply the waiting period provided under § 
26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place the 
reapplication at the “end of the line,” behind other applications that have been made since the frm's 
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previous application was withdrawn. You may also apply the waiting period provided under § 26.86(c) of 
this part to a frm that has established a pattern of frequently withdrawing applications before you make a 
decision. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011; 79 FR 59598, Oct. 2, 2014] 

§ 26.85 Interstate certification. 

(a) This section applies with respect to any frm that is currently certifed in its home state. 

(b) When a frm currently certifed in its home state (“State A”) applies to another State (“State B”) for DBE 
certifcation, State B may, at its discretion, accept State A's certifcation and certify the frm, without 
further procedures. 

(1) To obtain certifcation in this manner, the frm must provide to State B a copy of its certifcation 
notice from State A. 

(2) Before certifying the frm, State B must confrm that the frm has a current valid certifcation from 
State A. State B can do so by reviewing State A's electronic directory or obtaining written 
confrmation from State A. 

(c) In any situation in which State B chooses not to accept State A's certifcation of a frm as provided in 
paragraph (b) of this section, as the applicant frm you must provide the information in paragraphs (c)(1) 
through (4) of this section to State B. 

(1) You must provide to State B a complete copy of the application form, all supporting documents, and 
any other information you have submitted to State A or any other state related to your frm's 
certifcation. This includes afdavits of no change (see § 26.83(j)) and any notices of changes (see § 
26.83(i)) that you have submitted to State A, as well as any correspondence you have had with State 
A's UCP or any other recipient concerning your application or status as a DBE frm. 

(2) You must also provide to State B any notices or correspondence from states other than State A 
relating to your status as an applicant or certifed DBE in those states. For example, if you have been 
denied certifcation or decertifed in State C, or subject to a decertifcation action there, you must 
inform State B of this fact and provide all documentation concerning this action to State B. 

(3) If you have fled a certifcation appeal with DOT (see § 26.89), you must inform State B of the fact 
and provide your letter of appeal and DOT's response to State B. 

(4) You must submit an afdavit sworn to by the frm's owners before a person who is authorized by 
State law to administer oaths or an unsworn declaration executed under penalty of perjury of the 
laws of the United States. 

(i) This afdavit must afrm that you have submitted all the information required by 49 CFR 
26.85(c) and the information is complete and, in the case of the information required by § 
26.85(c)(1), is an identical copy of the information submitted to State A. 

(ii) If the on-site report from State A supporting your certifcation in State A is more than three 
years old, as of the date of your application to State B, State B may require that your afdavit 
also afrm that the facts in the on-site report remain true and correct. 

(d) As State B, when you receive from an applicant frm all the information required by paragraph (c) of this 
section, you must take the following actions: 
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(1) Within seven days contact State A and request a copy of the site visit review report for the frm (see § 
26.83(c)(1)), any updates to the site visit review, and any evaluation of the frm based on the site 
visit. As State A, you must transmit this information to State B within seven days of receiving the 
request. A pattern by State B of not making such requests in a timely manner or by “State A” or any 
other State of not complying with such requests in a timely manner is noncompliance with this Part. 

(2) Determine whether there is good cause to believe that State A's certifcation of the frm is erroneous 
or should not apply in your State. Reasons for making such a determination may include the 
following: 

(i) Evidence that State A's certifcation was obtained by fraud; 

(ii) New information, not available to State A at the time of its certifcation, showing that the frm 
does not meet all eligibility criteria; 

(iii) State A's certifcation was factually erroneous or was inconsistent with the requirements of this 
part; 

(iv) The State law of State B requires a result different from that of the State law of State A. 

(v) The information provided by the applicant frm did not meet the requirements of paragraph (c) 
of this section. 

(3) If, as State B, unless you have determined that there is good cause to believe that State A's 
certifcation is erroneous or should not apply in your State, you must, no later than 60 days from the 
date on which you received from the applicant frm all the information required by paragraph (c) of 
this section, send to the applicant frm a notice that it is certifed and place the frm on your directory 
of certifed frms. 

(4) If, as State B, you have determined that there is good cause to believe that State A's certifcation is 
erroneous or should not apply in your State, you must, no later than 60 days from the date on which 
you received from the applicant frm all the information required by paragraph (c) of this section, 
send to the applicant frm a notice stating the reasons for your determination. 

(i) This notice must state with particularity the specifc reasons why State B believes that the frm 
does not meet the requirements of this Part for DBE eligibility and must offer the frm an 
opportunity to respond to State B with respect to these reasons. 

(ii) The frm may elect to respond in writing, to request an in-person meeting with State B's decision 
maker to discuss State B's objections to the frm's eligibility, or both. If the frm requests a 
meeting, as State B you must schedule the meeting to take place within 30 days of receiving 
the frm's request. 

(iii) The frm bears the burden of demonstrating, by a preponderance of evidence, that it meets the 
requirements of this Part with respect to the particularized issues raised by State B's notice. 
The frm is not otherwise responsible for further demonstrating its eligibility to State B. 

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the 
provisions of this Part concerning certifcation. 

(v) State B must issue a written decision within 30 days of the receipt of the written response from 
the frm or the meeting with the decision maker, whichever is later. 

(vi) The frm's application for certifcation is stayed pending the outcome of this process. 
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(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Ofce of Civil 
Rights under s§ 26.89 of this part. 

(e) As State B, if you have not received from State A a copy of the site visit review report by a date 14 days 
after you have made a timely request for it, you may hold action required by paragraphs (d)(2) through (4) 
of this section in abeyance pending receipt of the site visit review report. In this event, you must, no later 
than 30 days from the date on which you received from an applicant frm all the information required by 
paragraph (c) of this section, notify the frm in writing of the delay in the process and the reason for it. 

(f) 

(1) As a UCP, when you deny a frm's application, reject the application of a frm certifed in State A or any 
other State in which the frm is certifed, through the procedures of paragraph (d)(4) of this section, 
or decertify a frm, in whole or in part, you must make an entry in the Department of Transportation 
Ofce of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must enter the 
following information: 

(i) The name of the frm; 

(ii) The name(s) of the frm's owner(s); 

(iii) The type and date of the action; 

(iv) The reason for the action. 

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether any 
frm that is applying to you for certifcation or that you have already certifed is on the list. 

(3) For any such frm that is on the list, you must promptly request a copy of the listed decision from the 
UCP that made it. As the UCP receiving such a request, you must provide a copy of the decision to 
the requesting UCP within 7 days of receiving the request. As the UCP receiving the decision, you 
must then consider the information in the decision in determining what, if any, action to take with 
respect to the certifed DBE frm or applicant. 

(g) You must implement the requirements of this section beginning January 1, 2012. 

[76 FR 5100, Jan. 28, 2011] 

§ 26.86 What rules govern recipients' denials of initial requests for certification? 

(a) When you deny a request by a frm, which is not currently certifed with you, to be certifed as a DBE, you 
must provide the frm a written explanation of the reasons for the denial, specifcally referencing the 
evidence in the record that supports each reason for the denial. All documents and other information on 
which the denial is based must be made available to the applicant, on request. 

(b) [Reserved] 

(c) When a frm is denied certifcation, you must establish a time period of no more than twelve months that 
must elapse before the frm may reapply to the recipient for certifcation. You may provide, in your DBE 
program, subject to approval by the concerned operating administration, a shorter waiting period for 
reapplication. The time period for reapplication begins to run on the date the explanation required by 
paragraph (a) of this section is received by the frm. An applicant's appeal of your decision to the 
Department pursuant to § 26.89 does not extend this period. 
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(d) When you make an administratively fnal denial of certifcation concerning a frm, the frm may appeal the 
denial to the Department under § 26.89. 

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 59598, Oct. 2, 2014] 

§ 26.87 What procedures does a recipient use to remove a DBE's eligibility? 

(a) Ineligibility complaints. 

(1) Any person may fle with you a written complaint alleging that a currently-certifed frm is ineligible 
and specifying the alleged reasons why the frm is ineligible. You are not required to accept a general 
allegation that a frm is ineligible or an anonymous complaint. The complaint may include any 
information or arguments supporting the complainant's assertion that the frm is ineligible and 
should not continue to be certifed. Confdentiality of complainants' identities must be protected as 
provided in § 26.109(b). 

(2) You must review your records concerning the frm, any material provided by the frm and the 
complainant, and other available information. You may request additional information from the frm 
or conduct any other investigation that you deem necessary. 

(3) If you determine, based on this review, that there is reasonable cause to believe that the frm is 
ineligible, you must provide written notice to the frm that you propose to fnd the frm ineligible, 
setting forth the reasons for the proposed determination. If you determine that such reasonable 
cause does not exist, you must notify the complainant and the frm in writing of this determination 
and the reasons for it. All statements of reasons for fndings on the issue of reasonable cause must 
specifcally reference the evidence in the record on which each reason is based. 

(b) Recipient-initiated proceedings. If, based on notifcation by the frm of a change in its circumstances or 
other information that comes to your attention, you determine that there is reasonable cause to believe 
that a currently certifed frm is ineligible, you must provide written notice to the frm that you propose to 
fnd the frm ineligible, setting forth the reasons for the proposed determination. The statement of 
reasons for the fnding of reasonable cause must specifcally reference the evidence in the record on 
which each reason is based. 

(c) DOT directive to initiate proceeding. 

(1) If the concerned operating administration determines that information in your certifcation records, 
or other information available to the concerned operating administration, provides reasonable cause 
to believe that a frm you certifed does not meet the eligibility criteria of this part, the concerned 
operating administration may direct you to initiate a proceeding to remove the frm's certifcation. 

(2) The concerned operating administration must provide you and the frm a notice setting forth the 
reasons for the directive, including any relevant documentation or other information. 

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by 
paragraph (b) of this section. 

(d) Hearing. When you notify a frm that there is reasonable cause to remove its eligibility, as provided in 
paragraph (a), (b), or (c) of this section, you must give the frm an opportunity for an informal hearing, at 
which the frm may respond to the reasons for the proposal to remove its eligibility in person and provide 
information and arguments concerning why it should remain certifed. 
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(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the 
frm does not meet the certifcation standards of this part. 

(2) You must maintain a complete record of the hearing, by any means acceptable under state law for 
the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under § 
26.89, you must provide a transcript of the hearing to DOT and, on request, to the frm. You must 
retain the original record of the hearing. You may charge the frm only for the cost of copying the 
record. 

(3) The frm may elect to present information and arguments in writing, without going to a hearing. In 
such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the 
frm does not meet the certifcation standards, as you would during a hearing. 

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a frm's eligibility is 
made by an ofce and personnel that did not take part in actions leading to or seeking to implement the 
proposal to remove the frm's eligibility and are not subject, with respect to the matter, to direction from 
the ofce or personnel who did take part in these actions. 

(1) Your method of implementing this requirement must be made part of your DBE program. 

(2) The decisionmaker must be an individual who is knowledgeable about the certifcation requirements 
of your DBE program and this part. 

(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport or 
transit authority serving an area with less than 250,000 population) is required to meet this 
requirement only to the extent feasible. 

(f) Grounds for decision. You may base a decision to remove a frm's eligibility only on one or more of the 
following grounds: 

(1) Changes in the frm's circumstances since the certifcation of the frm by the recipient that render the 
frm unable to meet the eligibility standards of this part; 

(2) Information or evidence not available to you at the time the frm was certifed; 

(3) Information relevant to eligibility that has been concealed or misrepresented by the frm; 

(4) A change in the certifcation standards or requirements of the Department since you certifed the 
frm; 

(5) Your decision to certify the frm was clearly erroneous; 

(6) The frm has failed to cooperate with you (see § 26.109(c)); 

(7) The frm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the 
intent or requirements of the DBE program (see § 26.73(a)(2)); or 

(8) The frm has been suspended or debarred for conduct related to the DBE program. The notice 
required by paragraph (g) of this section must include a copy of the suspension or debarment action. 
A decision to remove a frm for this reason shall not be subject to the hearing procedures in 
paragraph (d) of this section. 

(g) Notice of decision. Following your decision, you must provide the frm written notice of the decision and 
the reasons for it, including specifc references to the evidence in the record that supports each reason for 
the decision. The notice must inform the frm of the consequences of your decision and of the availability 
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of an appeal to the Department of Transportation under § 26.89. You must send copies of the notice to 
the complainant in an ineligibility complaint or the concerned operating administration that had directed 
you to initiate the proceeding. Provided that, when sending such a notice to a complainant other than a 
DOT operating administration, you must not include information reasonably construed as confdential 
business information without the written consent of the frm that submitted the information. 

(h) [Reserved] 

(i) Status of frm during proceeding. 

(1) A frm remains an eligible DBE during the pendancy of your proceeding to remove its eligibility. 

(2) The frm does not become ineligible until the issuance of the notice provided for in paragraph (g) of 
this section. 

(j) Effects of removal of eligibility. When you remove a frm's eligibility, you must take the following action: 

(1) When a prime contractor has made a commitment to using the ineligible frm, or you have made a 
commitment to using a DBE prime contractor, but a subcontract or contract has not been executed 
before you issue the decertifcation notice provided for in paragraph (g) of this section, the ineligible 
frm does not count toward the contract goal or overall goal. You must direct the prime contractor to 
meet the contract goal with an eligible DBE frm or demonstrate to you that it has made a good faith 
effort to do so. 

(2) If a prime contractor has executed a subcontract with the frm before you have notifed the frm of its 
ineligibility, the prime contractor may continue to use the frm on the contract and may continue to 
receive credit toward its DBE goal for the frm's work. In this case, or in a case where you have let a 
prime contract to the DBE that was later ruled ineligible, the portion of the ineligible frm's 
performance of the contract remaining after you issued the notice of its ineligibility shall not count 
toward your overall goal, but may count toward the contract goal. 

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during 
the performance of the contract, you may continue to count its participation on that contract toward 
overall and contract goals. 

(k) Availability of appeal. When you make an administratively fnal removal of a frm's eligibility under this 
section, the frm may appeal the removal to the Department under § 26.89. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 59599, Oct. 2, 2014] 

§ 26.88 Summary suspension of certification. 

(a) A recipient shall immediately suspend a DBE's certifcation without adhering to the requirements in § 
26.87(d) of this part when an individual owner whose ownership and control of the frm are necessary to 
the frm's certifcation dies or is incarcerated. 

(b) 

(1) A recipient may immediately suspend a DBE's certifcation without adhering to the requirements in § 
26.87(d) when there is adequate evidence to believe that there has been a material change in 
circumstances that may affect the eligibility of the DBE frm to remain certifed, or when the DBE fails 
to notify the recipient or UCP in writing of any material change in circumstances as required by § 
26.83(i) of this part or fails to timely fle an afdavit of no change under § 26.83(j). 
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(2) In determining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of this 
section, the recipient shall consider all relevant factors, including how much information is available, 
the credibility of the information and allegations given the circumstances, whether or not important 
allegations are corroborated, and what inferences can reasonably be drawn as a result. 

(c) The concerned operating administration may direct the recipient to take action pursuant to paragraph (a) 
or (b) this section if it determines that information available to it is sufcient to warrant immediate 
suspension. 

(d) When a frm is suspended pursuant to paragraph (a) or (b) of this section, the recipient shall immediately 
notify the DBE of the suspension by certifed mail, return receipt requested, to the last known address of 
the owner(s) of the DBE. 

(e) Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding 
under § 26.87 of this part to determine whether the DBE is eligible to participate in the program and 
consequently should be removed. The suspension takes effect when the DBE receives, or is deemed to 
have received, the Notice of Suspension. 

(f) While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any work 
it does on a contract received during the suspension shall not be counted toward a recipient's overall goal. 
The DBE may continue to perform under an existing contract executed before the DBE received a Notice 
of Suspension and may be counted toward the contract goal during the period of suspension as long as 
the DBE is performing a commercially useful function under the existing contract. 

(g) Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may voluntarily 
withdraw from the program, in which case no further action is required. If the DBE believes that its 
eligibility should be reinstated, it must provide to the recipient information demonstrating that the frm is 
eligible notwithstanding its changed circumstances. Within 30 days of receiving this information, the 
recipient must either lift the suspension and reinstate the frm's certifcation or commence a 
decertifcation action under § 26.87 of this part. If the recipient commences a decertifcation proceeding, 
the suspension remains in effect during the proceeding. 

(h) The decision to immediately suspend a DBE under paragraph (a) or (b) of this section is not appealable to 
the US Department of Transportation. The failure of a recipient to either lift the suspension and reinstate 
the frm or commence a decertifcation proceeding, as required by paragraph (g) of this section, is 
appealable to the U.S. Department of Transportation under § 26.89 of this part, as a constructive 
decertifcation. 

[79 FR 59599, Oct. 2, 2014] 

§ 26.89 What is the process for certification appeals to the Department of Transportation? 

(a) 

(1) If you are a frm that is denied certifcation or whose eligibility is removed by a recipient, including 
SBA-certifed frms, you may make an administrative appeal to the Department. 

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned operating 
administration in the circumstances provided in § 26.87(c)), you may appeal to the Department if the 
recipient does not fnd reasonable cause to propose removing the frm's eligibility or, following a 
removal of eligibility proceeding, determines that the frm is eligible. 
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(3) Send appeals to the following address: U.S. Department of Transportation, Departmental Ofce of 
Civil Rights, 1200 New Jersey Avenue SE., Washington, DC 20590–0001. 

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The 
Department does not stay the effect of the recipient's decision while it is considering an appeal. 

(c) If you want to fle an appeal, you must send a letter to the Department within 90 days of the date of the 
recipient's fnal decision, including information and setting forth a full and specifc statement as to why 
the decision is erroneous, what signifcant fact that the recipient failed to consider, or what provisions of 
this Part the recipient did not properly apply. The Department may accept an appeal fled later than 90 
days after the date of the decision if the Department determines that there was good cause for the late 
fling of the appeal or in the interest of justice. 

(d) When it receives an appeal, the Department requests a copy of the recipient's complete administrative 
record in the matter. If you are the recipient, you must provide the administrative record, including a 
hearing transcript, within 20 days of the Department's request. The Department may extend this time 
period on the basis of a recipient's showing of good cause. To facilitate the Department's review of a 
recipient's decision, you must ensure that such administrative records are well organized, indexed, and 
paginated. Records that do not comport with these requirements are not acceptable and will be returned 
to you to be corrected immediately. If an appeal is brought concerning one recipient's certifcation 
decision concerning a frm, and that recipient relied on the decision and/or administrative record of 
another recipient, this requirement applies to both recipients involved. 

(e) The Department makes its decision based solely on the entire administrative record as supplemented by 
the appeal. The Department does not make a de novo review of the matter and does not conduct a 
hearing. The Department may also supplement the administrative record by adding relevant information 
made available by the DOT Ofce of Inspector General; Federal, State, or local law enforcement 
authorities; ofcials of a DOT operating administration or other appropriate DOT ofce; a recipient; or a 
frm or other private party. 

(f) As a recipient, when you provide supplementary information to the Department, you shall also make this 
information available to the frm and any third-party complainant involved, consistent with Federal or 
applicable state laws concerning freedom of information and privacy. The Department makes available, 
on request by the frm and any third-party complainant involved, any supplementary information it 
receives from any source. 

(1) The Department afrms your decision unless it determines, based on the entire administrative 
record, that your decision is unsupported by substantial evidence or inconsistent with the 
substantive or procedural provisions of this part concerning certifcation. 

(2) If the Department determines, after reviewing the entire administrative record, that your decision was 
unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of 
this part concerning certifcation, the Department reverses your decision and directs you to certify 
the frm or remove its eligibility, as appropriate. You must take the action directed by the 
Department's decision immediately upon receiving written notice of it. 

(3) The Department is not required to reverse your decision if the Department determines that a 
procedural error did not result in fundamental unfairness to the appellant or substantially prejudice 
the opportunity of the appellant to present its case. 
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(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a 
signifcant impact on the outcome of the case, the Department may remand the record to you with 
instructions seeking clarifcation or augmentation of the record before making a fnding. The 
Department may also remand a case to you for further proceedings consistent with Department 
instructions concerning the proper application of the provisions of this part. 

(5) The Department does not uphold your decision based on grounds not specifed in your decision. 

(6) The Department's decision is based on the status and circumstances of the frm as of the date of the 
decision being appealed. 

(7) The Department provides written notice of its decision to you, the frm, and the complainant in an 
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative 
record or decision has been involved in the proceeding (see paragraph (d) of this section). The 
Department will also notify the SBA in writing when DOT takes an action on an appeal that results in 
or confrms a loss of eligibility to any SBA-certifed frm. The notice includes the reasons for the 
Department's decision, including specifc references to the evidence in the record that supports each 
reason for the decision. 

(8) The Department's policy is to make its decision within 180 days of receiving the complete 
administrative record. If the Department does not make its decision within this period, the 
Department provides written notice to concerned parties, including a statement of the reason for the 
delay and a date by which the appeal decision will be made. 

(g) All decisions under this section are administratively fnal, and are not subject to petitions for 
reconsideration. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329, June 12, 2008; 
79 FR 59599, Oct. 2, 2014] 

§ 26.91 What actions do recipients take following DOT certification appeal decisions? 

(a) If you are the recipient from whose action an appeal under § 26.89 is taken, the decision is binding. It is 
not binding on other recipients. 

(b) If you are a recipient to which a DOT determination under § 26.89 is applicable, you must take the 
following action: 

(1) If the Department determines that you erroneously certifed a frm, you must remove the frm's 
eligibility on receipt of the determination, without further proceedings on your part. Effective on the 
date of your receipt of the Department's determination, the consequences of a removal of eligibility 
set forth in § 26.87(i) take effect. 

(2) If the Department determines that you erroneously failed to fnd reasonable cause to remove the 
frm's eligibility, you must expeditiously commence a proceeding to determine whether the frm's 
eligibility should be removed, as provided in § 26.87. 

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the 
frm, you must certify the frm, effective on the date of your receipt of the written notice of 
Department's determination. 
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(4) If the Department determines that you erroneously determined that the presumption of social and 
economic disadvantage either should or should not be deemed rebutted, you must take appropriate 
corrective action as determined by the Department. 

(5) If the Department afrms your determination, no further action is necessary. 

(c) Where DOT has upheld your denial of certifcation to or removal of eligibility from a frm, or directed the 
removal of a frm's eligibility, other recipients with whom the frm is certifed may commence a proceeding 
to remove the frm's eligibility under § 26.87. Such recipients must not remove the frm's eligibility absent 
such a proceeding. Where DOT has reversed your denial of certifcation to or removal of eligibility from a 
frm, other recipients must take the DOT action into account in any certifcation action involving the frm. 
However, other recipients are not required to certify the frm based on the DOT decision. 

Subpart F—Compliance and Enforcement 

§ 26.101 What compliance procedures apply to recipients? 

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action 
under § 26.103 or § 26.105 or appropriate program sanctions by the concerned operating administration, 
such as the suspension or termination of Federal funds, or refusal to approve projects, grants or contracts 
until defciencies are remedied. Program sanctions may include, in the case of the FHWA program, 
actions provided for under 23 CFR 1.36; in the case of the FAA program, actions consistent with 49 U.S.C. 
47106(d), 47111(d), and 47122; and in the case of the FTA program, any actions permitted under 49 
U.S.C. chapter 53 or applicable FTA program requirements. 

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out 
any requirement of this part because you have been prevented from complying because a Federal court 
has issued a fnal order in which the court found that the requirement is unconstitutional. 

§ 26.103 What enforcement actions apply in FHWA and FTA programs? 

The provisions of this section apply to enforcement actions under FHWA and FTA programs: 

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its 
obligations under this part may fle a written complaint with the concerned operating administration's 
Ofce of Civil Rights. If you want to fle a complaint, you must do so no later than 180 days after the date 
of the alleged violation or the date on which you learned of a continuing course of conduct in violation of 
this part. In response to your written request, the Ofce of Civil Rights may extend the time for fling in the 
interest of justice, specifying in writing the reason for so doing. The Ofce of Civil Rights may protect the 
confdentiality of your identity as provided in § 26.109(b). Complaints under this part are limited to 
allegations of violation of the provisions of this part. 

(b) Compliance reviews. The concerned operating administration may review the recipient's compliance with 
this part at any time, including reviews of paperwork and on-site reviews, as appropriate. The Ofce of 
Civil Rights may direct the operating administration to initiate a compliance review based on complaints 
received. 
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(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a 
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT ofce 
promptly sends you, return receipt requested, a written notice advising you that there is reasonable cause 
to fnd you in noncompliance. The notice states the reasons for this fnding and directs you to reply within 
30 days concerning whether you wish to begin conciliation. 

(d) Conciliation. 

(1) If you request conciliation, the appropriate DOT ofce shall pursue conciliation for at least 30, but not 
more than 120, days from the date of your request. The appropriate DOT ofce may extend the 
conciliation period for up to 30 days for good cause, consistent with applicable statutes. 

(2) If you and the appropriate DOT ofce sign a conciliation agreement, then the matter is regarded as 
closed and you are regarded as being in compliance. The conciliation agreement sets forth the 
measures you have taken or will take to ensure compliance. While a conciliation agreement is in 
effect, you remain eligible for FHWA or FTA fnancial assistance. 

(3) The concerned operating administration shall monitor your implementation of the conciliation 
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a 
conciliation agreement, you are in noncompliance. 

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time provided 
in paragraph (d)(1) of this section, then enforcement proceedings begin. 

(e) Enforcement actions. 

(1) Enforcement actions are taken as provided in this subpart. 

(2) Applicable fndings in enforcement proceedings are binding on all DOT ofces. 

§ 26.105 What enforcement actions apply in FAA programs? 

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA fnancial 
assistance is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C. 
47106(d), 47111(d), and 47122, and regulations implementing them. 

(b) The provisions of § 26.103(b) and this section apply to enforcement actions in FAA programs. 

(c) Any person who knows of a violation of this part by a recipient of FAA funds may fle a complaint under 14 
CFR part 16 with the Federal Aviation Administration Ofce of Chief Counsel. 

§ 26.107 What enforcement actions apply to firms participating in the DBE program? 

(a) If you are a frm that does not meet the eligibility criteria of subpart D of this part and that attempts to 
participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements 
or representations or under circumstances indicating a serious lack of business integrity or honesty, the 
Department may initiate suspension or debarment proceedings against you under 2 CFR parts 180 and 
1200. 

(b) If you are a frm that, in order to meet DBE contract goals or other DBE program requirements, uses or 
attempts to use, on the basis of false, fraudulent or deceitful statements or representations or under 
circumstances indicating a serious lack of business integrity or honesty, another frm that does not meet 
the eligibility criteria of subpart D of this part, the Department may initiate suspension or debarment 
proceedings against you under 2 CFR parts 180 and 1200. 
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(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, the 
concerned operating administration may consider the fact that a purported DBE has been certifed by a 
recipient. Such certifcation does not preclude the Department from determining that the purported DBE, 
or another frm that has used or attempted to use it to meet DBE goals, should be suspended or debarred. 

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, 
against any participant in the DBE program whose conduct is subject to such action under 49 CFR part 
31. 

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other 
applicable provisions of law, any person who makes a false or fraudulent statement in connection with 
participation of a DBE in any DOT-assisted program or otherwise violates applicable Federal statutes. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011] 

§ 26.109 What are the rules governing information, confidentiality, cooperation, and 
intimidation or retaliation? 

(a) Availability of records. 

(1) In responding to requests for information concerning any aspect of the DBE program, the 
Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5 
U.S.C. 552 and 552a). The Department may make available to the public any information concerning 
the DBE program release of which is not prohibited by Federal law. 

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may 
reasonably be construed as confdential business information to any third party without the written 
consent of the frm that submitted the information. This includes applications for DBE certifcation 
and supporting information. However, you must transmit this information to DOT in any certifcation 
appeal proceeding under § 26.89 of this part or to any other state to which the individual's frm has 
applied for certifcation under § 26.85 of this part. 

(b) Confdentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this 
section, the identity of complainants shall be kept confdential, at their election. If such confdentiality will 
hinder the investigation, proceeding or hearing, or result in a denial of appropriate administrative due 
process to other parties, the complainant must be advised for the purpose of waiving the privilege. 
Complainants are advised that, in some circumstances, failure to waive the privilege may result in the 
closure of the investigation or dismissal of the proceeding or hearing. FAA follows the procedures of 14 
CFR part 16 with respect to confdentiality of information in complaints. 

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients, 
DBE frms and applicants for DBE certifcation, complainants and appellants, and contractors using DBE 
frms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient 
compliance reviews, certifcation reviews, investigations, and other requests for information. Failure to do 
so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a 
fnding of noncompliance; with respect to DBE frms, denial of certifcation or removal of eligibility and/or 
suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or 
appeal; with respect to a contractor which uses DBE frms to meet goals, fndings of non-responsibility for 
future contracts and/or suspension and debarment). 
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(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you 
must not intimidate, threaten, coerce, or discriminate against any individual or frm for the purpose of 
interfering with any right or privilege secured by this part or because the individual or frm has made a 
complaint, testifed, assisted, or participated in any manner in an investigation, proceeding, or hearing 
under this part. If you violate this prohibition, you are in noncompliance with this part. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011] 

Appendix A to Part 26—Guidance Concerning Good Faith Eforts 

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract for procuring construction, 
equipment, services, or any other purpose, a bidder must, in order to be responsible and/or responsive, 
make sufcient good faith efforts to meet the goal. The bidder can meet this requirement in either of two 
ways. First, the bidder can meet the goal, documenting commitments for participation by DBE frms 
sufcient for this purpose. Second, even if it doesn't meet the goal, the bidder can document adequate 
good faith efforts. This means that the bidder must show that it took all necessary and reasonable steps 
to achieve a DBE goal or other requirement of this part which, by their scope, intensity, and 
appropriateness to the objective, could reasonably be expected to obtain sufcient DBE participation, 
even if they were not fully successful. 

II. In any situation in which you have established a contract goal, Part 26 requires you to use the good faith 
efforts mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable 
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important 
for you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has 
made, based on the regulations and the guidance in this Appendix. 

The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if 
the bidder were actively and aggressively trying to obtain DBE participation sufcient to meet the DBE 
contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract requirements. 
We emphasize, however, that your determination concerning the sufciency of the frm's good faith efforts 
is a judgment call. Determinations should not be made using quantitative formulas. 

III. The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e., 
obtain a specifed amount of DBE participation) in order to be awarded a contract, even though the bidder 
makes an adequate good faith efforts showing. This rule specifcally prohibits you from ignoring bona fde 
good faith efforts. 

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith 
efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be 
exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate cases. 

A. 

(1) Conducing market research to identify small business contractors and suppliers and soliciting 
through all reasonable and available means the interest of all certifed DBEs that have the 
capability to perform the work of the contract. This may include attendance at pre-bid and 
business matchmaking meetings and events, advertising and/or written notices, posting of 
Notices of Sources Sought and/or Requests for Proposals, written notices or emails to all DBEs 
listed in the State's directory of transportation frms that specialize in the areas of work desired 
(as noted in the DBE directory) and which are located in the area or surrounding areas of the 
project. 
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(2) The bidder should solicit this interest as early in the acquisition process as practicable to allow 

B. 

C. 

D. 

the DBEs to respond to the solicitation and submit a timely offer for the subcontract. The bidder 
should determine with certainty if the DBEs are interested by taking appropriate steps to follow 
up initial solicitations. 

Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the 
DBE goals will be achieved. This includes, where appropriate, breaking out contract work items into 
economically feasible units (for example, smaller tasks or quantities) to facilitate DBE participation, 
even when the prime contractor might otherwise prefer to perform these work items with its own 
forces. This may include, where possible, establishing fexible timeframes for performance and 
delivery schedules in a manner that encourages and facilitates DBE participation. 

Providing interested DBEs with adequate information about the plans, specifcations, and 
requirements of the contract in a timely manner to assist them in responding to a solicitation with 
their offer for the subcontract. 

(1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a portion 
of the work available to DBE subcontractors and suppliers and to select those portions of the 
work or material needs consistent with the available DBE subcontractors and suppliers, so as to 
facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and 
telephone numbers of DBEs that were considered; a description of the information provided 
regarding the plans and specifcations for the work selected for subcontracting; and evidence 
as to why additional Agreements could not be reached for DBEs to perform the work. 

(2) A bidder using good business judgment would consider a number of factors in negotiating with 
subcontractors, including DBE subcontractors, and would take a frm's price and capabilities as 
well as contract goals into consideration. However, the fact that there may be some additional 
costs involved in fnding and using DBEs is not in itself sufcient reason for a bidder's failure to 
meet the contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of 
a prime contractor to perform the work of a contract with its own organization does not relieve 
the bidder of the responsibility to make good faith efforts. Prime contractors are not, however, 
required to accept higher quotes from DBEs if the price difference is excessive or 
unreasonable. 

E. 

(1) Not rejecting DBEs as being unqualifed without sound reasons based on a thorough 
investigation of their capabilities. The contractor's standing within its industry, membership in 
specifc groups, organizations, or associations and political or social afliations (for example 
union vs. non-union status) are not legitimate causes for the rejection or non-solicitation of bids 
in the contractor's efforts to meet the project goal. Another practice considered an insufcient 
good faith effort is the rejection of the DBE because its quotation for the work was not the 
lowest received. However, nothing in this paragraph shall be construed to require the bidder or 
prime contractor to accept unreasonable quotes in order to satisfy contract goals. 

(2) A prime contractor's inability to fnd a replacement DBE at the original price is not alone 
sufcient to support a fnding that good faith efforts have been made to replace the original 
DBE. The fact that the contractor has the ability and/or desire to perform the contract work with 
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its own forces does not relieve the contractor of the obligation to make good faith efforts to 
fnd a replacement DBE, and it is not a sound basis for rejecting a prospective replacement 
DBE's reasonable quote. 

F. 

G. 

H. 

Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as 
required by the recipient or contractor. 

Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or 
related assistance or services. 

Effectively using the services of available minority/women community organizations; minority/ 
women contractors' groups; local, State, and Federal minority/women business assistance ofces; 
and other organizations as allowed on a case-by-case basis to provide assistance in the recruitment 
and placement of DBEs. 

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented 
efforts. At a minimum, you must review the performance of other bidders in meeting the contract goal. 
For example, when the apparent successful bidder fails to meet the contract goal, but others meet it, you 
may reasonably raise the question of whether, with additional efforts, the apparent successful bidder 
could have met the goal. If the apparent successful bidder fails to meet the goal, but meets or exceeds 
the average DBE participation obtained by other bidders, you may view this, in conjunction with other 
factors, as evidence of the apparent successful bidder having made good faith efforts. As provided in § 
26.53(b)(2)((vi), you must also require the contractor to submit copies of each DBE and non-DBE 
subcontractor quote submitted to the bidder when a non-DBE subcontractor was selected over a DBE for 
work on the contract to review whether DBE prices were substantially higher; and contact the DBEs listed 
on a contractor's solicitation to inquire as to whether they were contacted by the prime. Pro forma 
mailings to DBEs requesting bids are not alone sufcient to satisfy good faith efforts under the rule. 

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation 
or to constitute good faith efforts. 

[79 FR 59600, Oct. 2, 2014] 

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form 

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/ 
COMMITMENTS AND PAYMENTS 

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the 
contracting opportunities available to frms paid for with DOT dollars. Failure to submit contracting data relative to 
the DBE program will result in noncompliance with Part 26. All dollar values listed on this form should represent the 
DOT share attributable to the Operating Administration (OA): Federal Highway Administration (FHWA), Federal 
Aviation Administration (FAA) or Federal Transit Administration (FTA) to which this report will be submitted. 

1. Indicate the DOT (OA) that provides your Federal fnancial assistance. If assistance comes from more 
than one OA, use separate reporting forms for each OA. If you are an FTA recipient, indicate your Vendor 
Number in the space provided. 
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2. 

3. 

4. 

5. 

If you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA 
recipient, indicate the Grant/Project numbers covered by this report. If more than ten attach a separate 
sheet. 

Specify the Federal fscal year (i.e., October 1–September 30) in which the covered reporting period falls. 

State the date of submission of this report. 

Check the appropriate box that indicates the reporting period that the data provided in this report covers. 
For FHWA and FTA recipients, if this report is due June 1, data should cover October 1–March 31. If this 
report is due December 1, data should cover April 1–September 30. If the report is due to the FAA, data 
should cover the entire year. 

6. 

7. 

Provide the name and address of the recipient. 

State your overall DBE goal(s) established for the Federal fscal year of the report being submitted to and 
approved by the relevant OA. Your overall goal is to be reported as well as the breakdown for specifc 
Race Conscious and Race Neutral projections (both of which include gender-conscious/neutral 
projections). The Race Conscious projection should be based on measures that focus on and provide 
benefts only for DBEs. The use of contract goals is a primary example of a race conscious measure. The 
Race Neutral projection should include measures that, while benefting DBEs, are not solely focused on 
DBE frms. For example, a small business outreach program, technical assistance, and prompt payment 
clauses can assist a wide variety of businesses in addition to helping DBE frms. 

Section A: Awards and Commitments Made During This Period 

The amounts in items 8(A)–10(I) should include all types of prime contracts awarded and all types of 
subcontracts awarded or committed, including: professional or consultant services, construction, 
purchase of materials or supplies, lease or purchase of equipment and any other types of services. All 
dollar amounts are to refect only the Federal share of such contracts and should be rounded to the 
nearest dollar. 

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts 
directly between the recipient and a supply or service contractor, with no intermediaries between the two. 

8(A). Provide the total dollar amount for all prime contracts assisted with DOT funds and awarded during 
this reporting period. This value should include the entire Federal share of the contracts without removing 
any amounts associated with resulting subcontracts. 

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this 
reporting period. 

8(C). From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime 
contracts to certifed DBE frms during this reporting period. This amount should not include the amounts 
sub contracted to other frms. 

8(D). From the total number of prime contracts awarded in item 8(B), specify the number of prime 
contracts awarded to certifed DBE frms during this reporting period. 

8(E&F). This feld is closed for data entry. Except for the very rare case of DBE-set asides permitted under 
49 CFR part 26, all prime contracts awarded to DBES are regarded as race-neutral. 
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8(G). From the total dollar amount awarded in item 8(C), provide the dollar amount awarded to certifed 
DBEs through the use of Race Neutral methods. See the defnition of Race Neutral in item 7 and the 
explanation in item 8 of project types to include. 

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs 
through Race Neutral methods. 

8(I). Of all prime contracts awarded this reporting period, calculate the percentage going to DBEs. Divide 
the dollar amount in item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round 
percentage to the nearest tenth. 

Line 9: Subcontracts awarded/committed this period: Items 9(A)–9(I) are derived in the same way as 
items 8(A)–8(I), except that these calculations should be based on subcontracts rather than prime 
contracts. Unlike prime contracts, which may only be awarded, subcontracts may be either awarded or 
committed. 

9(A). If flling out the form for general reporting, provide the total dollar amount of subcontracts assisted 
with DOT funds awarded or committed during this period. This value should be a subset of the total 
dollars awarded in prime contracts in 8(A), and therefore should never be greater than the amount 
awarded in prime contracts. If flling out the form for project reporting, provide the total dollar amount of 
subcontracts assisted with DOT funds awarded or committed during this period. This value should be a 
subset of the total dollars awarded or previously in prime contracts in 8(A). The sum of all subcontract 
amounts in consecutive periods should never exceed the sum of all prime contract amounts awarded in 
those periods. 

9(B). Provide the total number of all sub contracts assisted with DOT funds that were awarded or 
committed during this reporting period. 

9(C). From the total dollar amount of sub contracts awarded/committed this period in item 9(A), provide 
the total dollar amount awarded in sub contracts to DBEs. 

9(D). From the total number of sub contracts awarded or committed in item 9(B), specify the number of 
sub contracts awarded or committed to DBEs. 

9(E). From the total dollar amount of sub contracts awarded or committed to DBEs this period, provide the 
amount in dollars to DBEs using Race Conscious measures. 

9(F). From the total number of sub contracts awarded orcommitted to DBEs this period, provide the 
number of sub contracts awarded or committed to DBEs using Race Conscious measures. 

9(G). From the total dollar amount of sub contracts awarded/committed to DBEs this period, provide the 
amount in dollars to DBEs using Race Neutral measures. 

9(H). From the total number of sub contracts awarded/committed to DBEs this period, provide the 
number of sub contracts awarded to DBEs using Race Neutral measures. 

9(I). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the 
dollar amount in item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round percentage 
to the nearest tenth. 

Line 10: Total contracts awarded or committed this period. These felds should be used to show the total 
dollar value and number of contracts awarded to DBEs and to calculate the overall percentage of dollars 
awarded to DBEs. 
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10(A)–10(B). These felds are unavailable for data entry. 

10(C–H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding 
values on the subcontracts line (Line 9). 

10(I). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the 
total dollars awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this percentage. 
Round percentage to the nearest tenth. 

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period 

11 –17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to 
DBEs in 17(C) should equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of 
contracts to DBEs in 17(F) should equal the Total Number of Contracts to DBEs in 10(D). 

Line 16: The “Non-Minority” category is reserved for any frms whose owners are not members of the 
presumptively disadvantaged groups already listed, but who are either “women” OR eligible for the 
DBE program on an individual basis. All DBE frms must be certifed by the Unifed Certifcation 
Program to be counted in this report. 

Section C: Payments on Ongoing Contracts 

Line 18(A–E). Submit information on contracts that are currently in progress. All dollar amounts are 
to refect only the Federal share of such contracts, and should be rounded to the nearest dollar. 

18 (A). Provide the total dollar amount paid to all frms performing work on contracts. 

18 (B). Provide the total number of contracts where work was performed during the reporting period. 

18 (C). From the total number of contracts provided in 18(A) provide the total number of contracts that 
are currently being performed by DBE frms for which payments have been made. 

18 (D). From the total dollar amount paid to all frms in 18(A), provide the total dollar value paid to DBE 
frms currently performing work during this period. 

18 (E). Provide the total number of DBE frms that received payment during this reporting period. For 
example, while 3 contracts may be active during this period, one DBE frm may be providing supplies 
or services on all three contracts. This feld should only list the number of DBE frms performing 
work. 

18 (F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total 
dollar value to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to 
the nearest tenth. 

Section D: Actual Payments on Contracts Completed This Reporting Period 

This section should provide information only on contracts that are closed during this period. All 
dollar amounts are to refect the entire Federal share of such contracts, and should be rounded to the 
nearest dollar. 
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19 (A). Provide the total number of contracts completed during this reporting period that used Race 
Conscious measures. Race Conscious contracts are those with contract goals or another race 
conscious measure. 

19 (B). Provide the total dollar value of prime contracts completed this reporting period that had race 
conscious measures. 

19 (C). From the total dollar value of prime contracts completed this period in 19(B), provide the total 
dollar amount of dollars awarded or committed to DBE frms in order to meet the contract goals. 
This applies only to Race Conscious contracts. 

19 (D). Provide the actual total DBE participation in dollars on the race conscious contracts completed 
this reporting period. 

19 (E). Of all the contracts completed this reporting period using Race Conscious measures, calculate 
the percentage of DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total 
dollar value provided in 19(B) to derive this percentage. Round to the nearest tenth. 

20 (A)–20(E). Items 21(A)–21(E) are derived in the same manner as items 19(A)–19(E), except these 
fgures should be based on contracts completed using Race Neutral measures. 

20 (C). This feld is closed. 

21 (A)–21(D). Calculate the totals for each column by adding the race conscious and neutral fgures 
provided in each row above. 

21 (C). This feld is closed. 

21 (E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE 
participation dollar value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive 
this percentage. Round to the nearest tenth. 

23. Name of the Authorized Representative preparing this form. 

24. Signature of the Authorized Representative. 

25. Phone number of the Authorized Representative. 

**Submit your completed report to your Regional or Division Ofce. 
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[79 FR 59601, Oct. 2, 2014] 

Appendix C to Part 26—DBE Business Development Program Guidelines 

The purpose of this program element is to further the development of DBEs, including but not limited to assisting 
them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE program, via 
the provision of training and assistance from the recipient. 

(A) Each frm that participates in a recipient's business development program (BDP) program is subject to a 
program term determined by the recipient. The term should consist of two stages; a developmental stage 
and a transitional stage. 

(B) In order for a frm to remain eligible for program participation, it must continue to meet all eligibility criteria 
contained in part 26. 

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a 
comprehensive business plan setting forth the participant's business targets, objectives and goals. The 
participant will not be eligible for program benefts until such business plan is submitted and approved by 
the recipient. The approved business plan will constitute the participant's short and long term goals and 
the strategy for developmental growth to the point of economic viability in non-traditional areas of work 
and/or work outside the DBE program. 

(D) The business plan should contain at least the following: 

(1) An analysis of market potential, competitive environment and other business analyses estimating the 
program participant's prospects for proftable operation during the term of program participation and 
after graduation from the program. 

(2) An analysis of the frm's strengths and weaknesses, with particular attention paid to the means of 
correcting any fnancial, managerial, technical, or labor conditions which could impede the 
participant from receiving contracts other than those in traditional areas of DBE participation. 

(3) Specifc targets, objectives, and goals for the business development of the participant during the 
next two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) 
of this appendix; 

(4) Estimates of contract awards from the DBE program and from other sources which are needed to 
meet the objectives and goals for the years covered by the business plan; and 

(5) Such other information as the recipient may require. 

(E) Each participant should annually review its currently approved business plan with the recipient and modify 
the plan as may be appropriate to account for any changes in the frm's structure and redefned needs. 
The currently approved plan should be considered the applicable plan for all program purposes until the 
recipient approves in writing a modifed plan. The recipient should establish an anniversary date for 
review of the participant's business plan and contract forecasts. 

(F) Each participant should annually forecast in writing its need for contract awards for the next program year 
and the succeeding program year during the review of its business plan conducted under paragraph (E) of 
this appendix. Such forecast should be included in the participant's business plan. The forecast should 
include: 
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(1) The aggregate dollar value of contracts to be sought under the DBE program, refecting compliance 
with the business plan; 

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE 
participation; 

(3) The types of contract opportunities being sought, based on the frm's primary line of business; and 

(4) Such other information as may be requested by the recipient to aid in providing effective business 
development assistance to the participant. 

(G) Program participation is divided into two stages; 

(1) a developmental stage and 

(2) a transitional stage. The developmental stage is designed to assist participants to overcome their 
social and economic disadvantage by providing such assistance as may be necessary and 
appropriate to enable them to access relevant markets and strengthen their fnancial and managerial 
skills. The transitional stage of program participation follows the developmental stage and is 
designed to assist participants to overcome, insofar as practical, their social and economic 
disadvantage and to prepare the participant for leaving the program. 

(H) The length of service in the program term should not be a pre-set time frame for either the developmental 
or transitional stages but should be fgured on the number of years considered necessary in normal 
progression of achieving the frm's established goals and objectives. The setting of such time could be 
factored on such items as, but not limited to, the number of contracts, aggregate amount of the contract 
received, years in business, growth potential, etc. 

(I) Beginning in the frst year of the transitional stage of program participation, each participant should 
annually submit for inclusion in its business plan a transition management plan outlining specifc steps to 
promote proftable business operations in areas other than traditional areas of DBE participation after 
graduation from the program. The transition management plan should be submitted to the recipient at the 
same time other modifcations are submitted pursuant to the annual review under paragraph (E) of this 
section. The plan should set forth the same information as required under paragraph (F) of steps the 
participant will take to continue its business development after the expiration of its program term. 

(J) When a participant is recognized as successfully completing the program by substantially achieving the 
targets, objectives and goals set forth in its program term, and has demonstrated the ability to compete in 
the marketplace, its further participation within the program may be determined by the recipient. 

(K) In determining whether a concern has substantially achieved the goals and objectives of its business plan, 
the following factors, among others, should be considered by the recipient: 

(1) Proftability; 

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts; 

(3) Net worth, fnancial ratios, working capital, capitalization, access to credit and capital; 

(4) Ability to obtain bonding; 

(5) A positive comparison of the DBE's business and fnancial profle with profles of non-DBE 
businesses in the same area or similar business category; and 

(6) Good management capacity and capability. 
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(L) Upon determination by the recipient that the participant should be graduated from the developmental 
program, the recipient should notify the participant in writing of its intent to graduate the frm in a letter of 
notifcation. The letter of notifcation should set forth fndings, based on the facts, for every material issue 
relating to the basis of the program graduation with specifc reasons for each fnding. The letter of 
notifcation should also provide the participant 45 days from the date of service of the letter to submit in 
writing information that would explain why the proposed basis of graduation is not warranted. 

(M) Participation of a DBE frm in the program may be discontinued by the recipient prior to expiration of the 
frm's program term for good cause due to the failure of the frm to engage in business practices that will 
promote its competitiveness within a reasonable period of time as evidenced by, among other indicators, 
a pattern of inadequate performance or unjustifed delinquent performance. Also, the recipient can 
discontinue the participation of a frm that does not actively pursue and bid on contracts, and a frm that, 
without justifcation, regularly fails to respond to solicitations in the type of work it is qualifed for and in 
the geographical areas where it has indicated availability under its approved business plan. The recipient 
should take such action if over a 2-year period a DBE frm exhibits such a pattern. 

Appendix D to Part 26—Mentor-Protégé Program Guidelines 

(A) The purpose of this program element is to further the development of DBEs, including but not limited to 
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the 
DBE program, via the provision of training and assistance from other frms. To operate a mentor-protégé 
program, a recipient must obtain the approval of the concerned operating administration. 

(B) 

(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the 
recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration 
of the arrangement and the services and resources to be provided by the mentor to the protégé. The 
formal mentor-protégé agreement may set a fee schedule to cover the direct and indirect cost for 
such services rendered by the mentor for specifc training and assistance to the protégé through the 
life of the agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA, 
and FAA programs. 

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be 
directly attributable and properly allowable to specifc individual contracts. The recipient may 
establish a line item for the mentor to quote the portion of the fee schedule expected to be provided 
during the life of the contract. The amount claimed shall be verifed by the recipient and paid on an 
incremental basis representing the time the protégé is working on the contract. The total individual 
contract fgures accumulated over the life of the agreement shall not exceed the amount stipulated 
in the original mentor/protégé agreement. 

(C) DBEs involved in a mentor-protégé agreement must be independent business entities which meet the 
requirements for certifcation as defned in subpart D of this part. A protégé frm must be certifed before 
it begins participation in a mentor-protégé arrangement. If the recipient chooses to recognize mentor/ 
protégé agreements, it should establish formal general program guidelines. These guidelines must be 
submitted to the operating administration for approval prior to the recipient executing an individual 
contractor/ subcontractor mentor-protégé agreement. 

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage 

The following guidance is adapted, with minor modifcations, from SBA regulations concerning social and economic 
disadvantage determinations (see 13 CFR 124.103(c) and 124.104). 
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Social Disadvantage 

Attachment C

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or 
cultural bias within American society because of their identities as members of groups and without regard 
to their individual qualities. Social disadvantage must stem from circumstances beyond their control. 
Evidence of individual social disadvantage must include the following elements: 

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as 
race, ethnic origin, gender, disability, long-term residence in an environment isolated from the 
mainstream of American society, or other similar causes not common to individuals who are not 
socially disadvantaged; 

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in 
other countries; and 

(C) Negative impact on entry into or advancement in the business world because of the disadvantage. 
Recipients will consider any relevant evidence in assessing this element. In every case, however, 
recipients will consider education, employment and business history, where applicable, to see if the 
totality of circumstances shows disadvantage in entering into or advancing in the business world. 

(1) Education. Recipients will consider such factors as denial of equal access to institutions of 
higher education and vocational training, exclusion from social and professional association 
with students or teachers, denial of educational honors rightfully earned, and social patterns or 
pressures which discouraged the individual from pursuing a professional or business 
education. 

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions 
and other aspects of professional advancement, pay and fringe benefts, and other terms and 
conditions of employment; retaliatory or discriminatory behavior by an employer or labor union; 
and social patterns or pressures which have channeled the individual into non-professional or 
non-business felds. 

(3) Business history. The recipient will consider such factors as unequal access to credit or capital, 

II. 

III. 

acquisition of credit or capital under commercially unfavorable circumstances, unequal 
treatment in opportunities for government contracts or other work, unequal treatment by 
potential customers and business associates, and exclusion from business or professional 
organizations. 

With respect to paragraph I.(A) of this appendix, the Department notes that people with disabilities have 
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers 
remain to their full participation in education, employment, and business opportunities available to the 
general public. The Americans with Disabilities Act (ADA) was passed in recognition of the discrimination 
faced by people with disabilities. It is plausible that many individuals with disabilities—especially persons 
with severe disabilities (e.g., signifcant mobility, vision, or hearing impairments)—may be socially and 
economically disadvantaged. 

Under the laws concerning social and economic disadvantage, people with disabilities are not a group 
presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of 
disadvantage by individuals with disabilities, making a case-by-case judgment about whether such an 
individual meets the criteria of this appendix. As public entities subject to Title II of the ADA, recipients 
must also ensure their DBE programs are accessible to individuals with disabilities. For example, physical 

49 CFR Appendix-E-to-Part-26 III. (enhanced display) page 73 of 97 

Page 83 of 107



Attachment C
49 CFR Part 26 (up to date as of 4/28/2023) 49 CFR Appendix-E-to-Part-26(A) Participation by Disadvantaged Business Enterprises in Depart... 

barriers or the lack of application and information materials in accessible formats cannot be permitted to 
thwart the access of potential applicants to the certifcation process or other services made available to 
DBEs and applicants. 

Economic Disadvantage 

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability 
to compete in the free enterprise system has been impaired due to diminished capital and credit 
opportunities as compared to others in the same or similar line of business who are not socially 
disadvantaged. 

(B) Submission of narrative and fnancial information. 

(1) Each individual claiming economic disadvantage must describe the conditions which are the 
basis for the claim in a narrative statement, and must submit personal fnancial information. 

(2) [Reserved] 

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will 
examine factors relating to the personal fnancial condition of any individual claiming disadvantaged 
status, including personal income for the past two years (including bonuses and the value of 
company stock given in lieu of cash), personal net worth, and the fair market value of all assets, 
whether encumbered or not. Recipients will also consider the fnancial condition of the applicant 
compared to the fnancial profles of small businesses in the same primary industry classifcation, or, 
if not available, in similar lines of business, which are not owned and controlled by socially and 
economically disadvantaged individuals in evaluating the individual's access to credit and capital. 
The fnancial profles that recipients will compare include total assets, net sales, pre-tax proft, sales/ 
working capital ratio, and net worth. 

(D) Transfers within two years. 

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual 
claiming disadvantaged status any assets which that individual has transferred to an 
immediate family member, or to a trust, a benefciary of which is an immediate family member, 
for less than fair market value, within two years prior to a concern's application for participation 
in the DBE program, unless the individual claiming disadvantaged status can demonstrate that 
the transfer is to or on behalf of an immediate family member for that individual's education, 
medical expenses, or some other form of essential support. 

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets 
transferred by that individual to an immediate family member that are consistent with the 
customary recognition of special occasions, such as birthdays, graduations, anniversaries, and 
retirements. 

(3) In determining an individual's access to capital and credit, recipients may consider any assets 
that the individual transferred within such two-year period described by paragraph (D)(1) of this 
appendix that are not considered in evaluating the individual's assets and net worth (e.g., 
transfers to charities). 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003] 
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q Yr.;, e:cplain th<, nature of,YtJUr relatic>AShip with thee Q/1,er bt1$11fff.1fa b:i• iden,;fi.. 11,g the busine.JJ: or pt!nOII with u·ham you 
hm t1'1}•farmal. infom,nl, ,i'ri"m, or ornl agr~t. ,4/$c d~toiJ t~ ilf!IM shared. 

(2) Ras an,· orta.r Orm lllad aa o~ldp intttf'St la your llnD at prtHat or 11 ••Y thM la dtt put? 
0 Yes O No lfYt, o::plain ________________________ _ 

(J) AC pffl.f'llt. er •r ny tlmt ta tu past. u.s ,·oa,· flna: 
(a) Ever cXi ttd uade.- different ownttslup. a diffmnt rypc of ~p. or a diff<.-reni oan~? □ Yes O No 
(b) ExHtd a a ubstdiaiy of :my other finn? 0 Y O No 
(c) Existed a a panncrship m wlllch mx or mort' of rhc partners arctv."Cre other fim1S? 0 Yes □ No 
(d) Owned any percenteie ofany other finn? 0 Yes O No 
(0 Had any ubsidiarics:i □ Y □ No 
(0 Served a a ubconttactor with anotl1cr fiml coostirutin1- more than 2 s~,o of your firm· receipts.'! □ Y ~ □ No 

<1/ yoo m;yi1wtd " Jt1.1 " to any of the <[lltittom in (1) and/or ( J}(a)-(/). >® l'rla_ll tH: mud to pt'O\ide finthw derail:, mid ap/am 
"'-kthn- tire mnmgt'lnmt ronJ/nuQJ. 
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~-· Sttdu 31 )1.\JORIT\' O\v.'<,"ER .L'11IFO&'\tA TlOX O;, 
A. ldtattty tbt •J~· oWatt· el tltt llrm loldmg 513/• or mOll' owamlup blftnsf. 

(1.) Full x,ua,: I (2) Tidt: I (J-) Homt ,.._ If: 
( )_-

(4) 00mt' Addrns C ,-, nM NwrtbuJ; C~c: Stat .. ; zr,: . --
(8) ~nm.bff of yt-a.rs U OWHf: 

(~ ~••r. □ Male CJ fanak • (9) Ptrc-ntl•lf o1rltfd: . , 
,-♦ 

Clas of tock owutd: 
(6} Etlmk &reap IIW~ (Cluri all that nppfy}: Date acquifcd 

□ Black OHispawc . (10) 1attW mwts.t.tllt to ~ Dollar Value 
□ AsiaoJ>ac:wc 0 Native American 1cqllin- owamldp Cash $ 

□ Subcootincnt Asian • Jllttt·ffl m 111111; Real Estate S 

□ Other (SJHri/J·) Equipment s 
Ober s 

(7} U.S. Cllizflmlp: Describe bow yon acquir~ yot&f business: 
' [J Started b\:isioc-ss my!idf 

0 U.S. Citil'n Cl It was a t?ift from: 
□ Lawfully Admitted PtrnlilU1C1lt Rcsjdmt tl I boupt it fiom: 

0 I iobcritcd it &'om: 
0 Otha 
{Attnch d«umminlimr $11/»lanliatltt._rp'Ollr l,n\l!SJmffllJ 

B. Addi16ooal OwDN· Inronn.tioa 
U) Dtsal• f•mfflal rdado'"lltp to otMr 0W11ers aad t-mplo>l'fl: 

(?) Dot5 t1tb OWBtr pttfonn • mu•.-•• or stapm1M&'.'f facttoD ror ay otbtr b~~ l:JY~ CINo 
IfYc-s. idcutify: NvocofBll.'iii>n • FilDttimrrllk: 

(3)(a) Dots Ilk &'Rllff owa 01· work ror ••,· orllw llrm(s) thr us a rttartoa,lltp witlll tlk ftrm? (e.g., m,wo-11tip 
intlT'Qt, sitar«/ r1Jficespaa.finandal rmwt1nmc, ftl'l/pmmf, 1-es,pn-so,r,w/ s/iQriJtg, nc.) tJ Yes Cl No 
Idcurifythe name of1be busin . and the- nature of the relariousbip. and the- O\wer· ftmcrion at the timr 

(h) Don tbh oqn· wflk for aa~· ofltn 111-. DOD·PfOllt orc•11lufloa, or b ~agalf1I .. aay dbtr 1t1hity 
mo~ tla•a 10 boWs pt¥ 1'-ttk? lf yes. identify rlli acthity; 

(4)(a) Wut h flH- pmoul IK'f wertlt et this dlsadn.ntaatct nwr 1ppl}1a& for ctrtJfkadoa ? S 

(b)Ha, ... ~- •nm htta tttat~ lot· .,._ bt-arftt of'tbb dha(h·a1t.d Owatr(s)? Cl Yes O No 
fVYes, you ma}' be mh,d to p,m'ide a~· of the 11ml 1mll1lt,1«t1tJ. 

(5) Do ata,· ot roe-.- bmned&att t~· IMtRbt-rs., 1n1u1t1-s, or ftllPlo,•f'n owa, m■•lf", or lff aueda•fd wttll 
allDtli.tt rompanr:- Cl Yes Cl No If Yes, p10\.i& flkiI ri.rtm(°. rclatioosbip. c-Otq>any. type ofbusiuc 'and 
indicate whcdicr they own or llWlll~e lM company: (Please attach ntrr, sheets, ij,H'Jl!!(]ed}: 
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s«doa 3: O\\'1\U L'iFOR..\-IATIO~. Coat'd. 
.....:i­

A. ldt-o<Uy III IDdhidaab, firms, or ltoldm& fOmpa.m.t'S tut llold LI.SS TBA~ !ii Vo offlK'nhlp lak"ll"Sl bl tlK-
0,.,a (Artnt:h ~ep,amte slrttts for Mih additiQM/ an,,.,.) 

(1) Full ~atllC': I {l) Iltk-: 

( 4) ff4>1ftf' Adcb'1'$S ( - mid NtoHb«ri: 

(!{) Gfudff: □ ·talc □ female 

( 6) Elbie (tt)Up mtmbtnllip (Chtri <Jll that qpply) 

0 Bia k O Hispani 
Q Asian Pacific :J Native American 
Cl ubcontincnt A ·an 
0 Otb(r (tp«ify} ______ _ 

(7) CS. Cmztusllip: 

OU .. Otiieu 
0 Lawfully Admined Pm11a11rnt Resiiknt 

B. Addiltoe1I OWIM-I· llltonbattioD 

I (3) Ho1IM' PhODt-. #: 

{ >--~---~--
S.llh-; 

(8) ~wam ot,'t':ars as ownrr: __ _ 
(9) Pm:rutal' oWRd: ___ % 

Cla of rock. owned: ---Date- acquired _____ _ 

(10) btffl•t m,•f\fmfat to 
atqalt"t owu,nlllp 
nirttnt in ntm: 

IY3 Dollar Value 
nsh S 

Real Estatc­
F.quipmcnt S 
Other s 

~-ribc how }'Qll acquired your busincs : 
0 larted bl~ 111}'$Clf 

□ It Wll a~ from: ___ ~-----
0 l bought il from: _________ _ 
r.;l I mhcritcd ii from: _________ _ 

0 O.bcr --------------( A. t t oc h r/Qn,mf!l,tatiQfl sr,/,$1antralin ~!Qtir imwl'mlmtJ 

(l) Drscrlbr famllill 1'riAtioasMp to ollwr O'Mlfl'S and ~mploym: 

(:?) Don tbl O'WIM'r pnfotm • IMllalfbN'bt ot ~t\-uot1' ft&bCUoa fot ~· otfat-t· bushtns? □ Y ~ □ o 
If Yes, identify: Namc.o[BuslllCff: __________ Funmcxill'ruc:: _________ _ 

(lX•> Don thh o'Mltt owa or wo1't for aay otbrr ftnn(s) dull be• rdadellgip •itb tlals llrtn? {"-8,, own.tnhip 

inmwr, 4nar«J ojfittt .,_., jittalKllll m>oesonenu, ~Nipmfflt, h,ma, pa-sonnd 1~ m: } IJ Y O o 
Identify the oome of the business. and th¢ ooture of the- relationship. and the o,,uer· . nuictioo at tllC fmu: 

(b) Bors thl\ owatr work for an,· othff Ihm. non.prom orpauzaU... or is rncaard la aay Glbfr acfh.ity 
mort dl:aa 10 floan ptr , ·ttk? lfy . identify thi a tivity: _______________ _ 

(4Xa) Wbat h tilt- pn-soul IK"f woctlll ortllh dlsatbatAlf'd OW11rr applyiD& for tt11Ukatloll? S ____ _ 

(b)Has uy f11tSt bttu a ·tarfd for lie bfndlf or tlll dtsad,·aa,alfd 8'\-atr(s)? □ Yes CJ o 
{lfY. ,you~ be nJked lo pr:rA'fd. n eopy of tJ,e trust inslrumfflt). 

(~ Do •D~· or ~·oar tmmtdlllft r••· mtmbtn., UMUgfl-S,. or tmployffl own, maaaa.-~ or an- as.sodatffl 
with anotlll'r rompany? C Yes Q If Yes. provide their name. relafionsh.ip, company. type of 
business. and indicate whether they own or n"taM~: (Plt'tl1W nturb ~Jta JHMu. if n~J: _____ _ 
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~-" Sttlln 4: CO~'DIOI- a 
A. ldnlttf~i yov nrm•s Offlttn aad Board o( Dlrttton (If addttiOtlal $pOCe l,s required, nttacif a #p(lfl1le :sheei): °!"iiii _. 

~--- Tidt .... ~I:,\" 
_ .. __ .-~ ... o..d,r 

(.I) ()fllffn Gt dtt c...,_ay (a) 

(b) 

tc) 
(d) 

(2) Boa.-d ofl)llwton (a) 

(b) 

(c) 

(d) 

(3) Do .aay or dlit ptrsolll lhttd 1bon pHferlp a mn.-ent OI' apm,~· hmrtlo.n for aay otltf'r bua:ess? 
0 Yes O No If Yes. identify for each: 

Penon: ____________ Ti~: ________________ _ 
Sm~: Fuu.tiw'. _______________ _ 

PdWn: Titk; Busines:_: ____________ Function __ ; _______________ _ 

(,I) Do HY of tlk- (1f't'S8115 lhtf'd HI SKtlo,a A~ ... Offll er WOl-k rot· •IIY otllft- ftna(s) tut Im • rt"latteaslllp 
rill -tllh fta,n? (&z,. ~mp intcrm shared ojfke spa1Y,jintmoal imannmn, '1tJ"-?Jffll. ~ ~ sharilfK,, ~ -) 

0 Y cs O No If Y cs. idcnhfy for each: 

finnN.tmie· ---------~-Persioo·-------~-~--------
Nature ofBU!ines.\ Rdatiomhlp: _________________________ _ 

B. ».Hts of OWnt-n, Oftk'~ DirKton. Maupn, ud Ki,' hnobRI 
I. (ldmtify l'OUT" firm·, 1'Kma8fflW'II ~tttl n-h<, control iv11.rfin,1 i,r tlwfellcn-tm- at'fflS {A"ach U1N.1rat~ .Jhttn a.s nHd«I) . . . 

M19ority 0\\1u=r (:' l ,.. « HIOJ1!} ~Jmoriry °"ner (49'!f, or l ) 

A• Ahra,"I SmSdclolll Naux· ftffll:! 

f .. fffllllt'OI~' ~-'.St-\~r Title: Tide: 
P~mr Owned; Pa'.:cor Owned: 

Sm policy for c~y dirKtiooiscope • A F s N A F s N 
of CIDffllfl(l(I.$ 

Bidding and Uhmlll~ A F s N A F s N 

"lftior 
. d«jsiom A F s N A F s N 

Marbriru;i aod saks A F s N A .F s N 
Slpenises field •. A F s N A F s .~ 
Anmd bid Ol'lllmlllt Md lettinllS A F s N A F s 1' 
Perform office 1UM1a~t (billin~ A F s N A F s K 
11!:00UQ~ m:~i\"Abl,C,:mwblt. en:.l 
Hffl and fires manaument 51atI A F s N A F s }; 

Hite and fue field staff« erew A F s N A F s N 
Desi1t11at~s profits ~.t:.,., or im~stmmr A F s N A F s N 
Obo<r:111~ b&ms bv .,"QPlfaCl:!'c;;mfil A f s N A F s N 
Pl~ . 

A F s N A F s N 
Sil!lll bUStntt$. mcck.s A F s N A F s r,. 
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2. Coblpltk ror al Oflkff's, Db'N'ton, :\laa.n, 11Ut ~· Pf-nolll.t'I Wlto central flat> rello"1q ruarrtoas for 
tk llnD. (.fltach sqomtf! fflffff M lf«d«!). 

Oflkcr;Dim;ror;Miwapr/Key Pcrsoo:nd Offi,;cr1Dirmor/~-iaoal!,Cl'i Key P~l 
A~Always S=Sddoa Namt: NMDC: 

F "'freqata~· '.'ii -:iin-..r Titk Truoe-: 
Rllcc llrul Gender. Ra.:e mid Geuda-: 
Pcrccnr Owued. Pcn:ca! Owned: 

Sm policy for aitl-.,au)' diffctioi~scope A F s N A F s N 
of ODe:l'lJ1lOffi 

B,jddiQB. aru.1 esnmanne: A F s N A F s N 

Major curcl.wi.n.a deci.siom A F s N A F ' N 
l\fflketirul aod ~ A F s N A F > N 
Suom-im field A F s N ,\ F ', N 
Attend bid QDCflllt:11 and knmH A F s N A F s N 
Perform offic,e, ruanapemmt (b~ A F s N A F $ N 
accounts recei\'able,'payable. etc.) 
Hif~ and~ maoa,,..m,,nt ~aff A F s N A F s N 
Miff IIOd fire field waff or cttw A F s N A F s N 
De!ii.n.-r~ ornfits or in\-esbtlcllt A F s N A F s N 
ObliirttJ6 bu.mins b~• wnlra(ti.:i-edil A F s N A F s N 
~ t A F s N A F s N 
Si~ bw.uies1, <:heicb A F s N ,\ F s N 

Doatlyofthepersons Ii red in 81 OfB2 perfonu 8 Ul3D8~1 or supervisory fuucrionfor any other brnines '! lfYes. 
identify the pmoo. the busincs . and lbcir tideifunction: _________________ _ 

Do llll)' of the pmon Ii led above own or wort. for any other finn( ) that ha a relationship With du finu? {c.,., 
m,tHnil;p~ . . .ntffl'fld CiJfi« 1J1Qtt.jin.(w;J,I linWIJl'ltJ!o, ~,. l«m.t ~ ~ f!.tc.) If Yes. dtscrlbe the narore- of 
tbebwines itlatiOllSbip: __________________________ _ 

C. 1.Jn·ttttor)-; lndkatc your firm· iuvcoto£y in the f ollowiog C3tciorics (Pleme attach additional shffts if 1'medJ: 

1. Eq_lliplllt'llf abd V,llklts 

!\.bl«' alld '.\lodd Onn■t 
Valv 

Ow.cl..- Lnwd rtNI 1t colbl~? Wbfl't 11 ill'III stend? 
by Firm er OMtft'? 

2:. -----------------------------------
3. -----------------------------------
4. ----~~-----------------------------
$. -----------------------------------
6. -----------------------------------
7. -----------------------------------
8. -----------------------------------
9. -----------------------------------
2. Oflkt Spa.ct 

Strttt Addrns Oftwd Ol' Lt-a.wtl by Ftnn or Owan·? 
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3. Storag.t Spact (Plvl'ide signd ka:ur ~ts/<»· rl,e properoa l,sted) 0 ....... 
OWGNI er uawd b,· 

flriD or <>wan? 
Ottttllf Valv of Ptop,,~-ot uaw 

D. Dots yosr firm rdy oa ••Y otlwr fln,I for mauct'mt>III Eurtlot1s 01· flllple,·tt pa'TOII? Q Yes r;f o 

E. FbludallBaJt.ldac I.Dlormattea f Pro,."Hk bank mtthorl:alfon mtd ngmrr,n rordsJ 

Name of bank: ________ ..,....... ___ City and tatt: ___________ _ 
~ following indi.\'idual are able to sign cb«ks on this account: ___ _ _ _______ _ _ 

Name of bank: ____________ City and .tate: ___________ _ 
The foUowin,: indi,'iduals are able to . ign checks oo 1lli ac:cotmt _____________ _ 

BoDdl•& lafennaUoa: If you have~ capacity. i<kntlfy the firm" hon~ a~tt3tc and project limit : 
Agptp!e timit $ ________ Project limit S _______ _ 

f. ldtaury al soarcn,. amonh,, ud pvposts of ISOllf')' 1enNl to yoar nr. •hHltnc ttom flaandal 
Jasflnflioa:s. ldfadf)' wbtffltt ~·011 tbe OWDft' ad uy otlltt PffWD or llrm lolffl ~ -to dlf -,pikHt 
DBE/ACDBE. lathktt tilt names or•~• pmoas or 11nm aa•n•tffiq tbt foa_a, If Gtl.ft ,i.aa tbf listed oWIM'a'. 
(Prot'ltk copies o/sig,t«J /0011 agt'fflM'lu and wcurity agrttmenr,.). 

s..,. ot Somn Addl'ffS orSolll'ff Na1a ol Pfnelil 
Gunfllffiq ,a.. 

Pm-poufJrLou 

Lolt• 
1. - - --------------------------- --- - -
2. --------- ---------- ---------- - - - --
3. ________ ____________ _____________ _ 

G. Lbt au cotdtibltloas w trandtn e>f aswts lo/from }·our nnn nd fo/tro. 1111y out, oft'bf1.'1 OF atwtlwr 
iltdhidual ovn lilt past two ytan (Attadt addinonal shem if nHtl«f): 

CoatrtbatlolllAssH Dollar Vahlt From \\'Mm 
n·a•dt-t1'fd 

to \\'ltom 
Thmfffnd 

Rriafloosldp Dart of 
Tradtt 

L ----------------------------------
2. ---------- --- --- ---- --------------
3 ·-----------------------~----------

H. List nt.rmtf UttllSfl/ptrmfts llfld ~ -.1ay OfflN'r ud/or ~mployH or yoar ftna 
(e.g. eonln'Jctor. engtnttr, ardJtt.ttt, etcJ(.Attaeh addlnonahheeu tf nttded): 

~•• of Lkt~tnmt ffoldtt• EJplrdoao.k 
l. ----------------------------------

2. ----------------------------------
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I. List tilt fhrtt llr&NI coat nets comp&,tNI by yow· ftnn bl tbt- past fllrtt )'tan, if an~·: 

N•mtof 
OwntrJCoatrador 

:'ltiMM/Lotadott of 
Pr-oJ«I 

Dollat· \1atft .r 
Coor,._.t 

3. -----------------------------

J. List tlw t.brtt lar&t"St anln Jobs o■ wbk• ,·our llnn b rurtt11t~· wOltint: 

~•IDf' or Prim, Locatloaor T~~of\\'ork Pt"oJ«t All.tkipahd Dollar \'ahte 
Coab"1dot alld Projrd Pi-ojttt Sort Dalt Complttlo• ofCOllfnct 

~•mbn Oat• 

L 

2. 

3. 

AIRfOBJ co:scrss19t'i WJ)Bt> AfPUCA.'ffS o;q.)' MKH coMtY:JE Tms SEcnox 
-- ~ta.- .. - . . t11 .. i.<'nl tI." .. nnn· 

~215:t!MOD Snacs; 4clclrt$! I IJ!s:1tton !S Vllat 2( Prootm· 21' ftt~w f!l\10tll!1 
Almon 141K laid 12 lls: Aimort 

Pro,ide bd'ormaUoa ron(ttnlo& a•~- ottaer airpo11 CfftnsloD bosuts~ fk 111pplkaat nrm or ••Y 111muatt owas 
aadlor operaff'S, llldacKag Hmt, lorltloD, ~pl" or to~slea, and start daft of CODCflSioa 

~•-of~ I - -· T\'bf' afi' sra11 tk.1• ore. - -- -•--
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AF FIDA f,JT OF CERTlflCATION 
11rtt form muit be $1gtt«l and iMJlmrJdfor f!lf:1l_ onwr ,qK1ll Jithkh dt!iildwmtagwl stahd ,s relh!J. 

A MATE.lUAL OR FALSE STATUIL''T OR OlB ~ MADE l.'i co.,~"ECTION WITH TRIS APPLICATION' JS 
l'.Til~'T C Al-SE FOK Df.NIAL OF CIKTIFICA 110N, REVOCATION Of Amoa AffROV AL. l!\TIU. llON 

O-F Sl"SPL~ ION" OR l>llAJt~Di'"t JIR.OCUl>IN'GS. k'"D MAY SlllJECT THE PERSON A.''DIOR Ul'TITY 
~ TH£ FALSE STATEML''T TO A...'Y A''D ALL CIVIL A.'1> CRDIISAL PL"-ALTIES AVAILABLE 

Pl'RSl.A."w7 TO APPLICABLE FEl>l.:RAL A..'"D STA TE LAW. 

I _____________ (full name pnured). 
w-eai Of' affirm tlPder pmllty offaw that I atn 
__________ (title} of the applicllnt tinn 
_______________ and that I 
ha,~ tt3d ml undmtood all of dw qu,ntiom in tllis, 
:,pplii:4'rion ~ ~111.JJ of tbc f~ wormnriou and 
&tatement submined in lhis a~tion ~ its anacbme:uts 
am ~ docunxots att IJUt and COfTffl to tht best of 
my knowled,c. and ma, all rnpomes to the q~tions fffC full 
and ¢0DC)lttt. omittillp: no matmaJ infonnatioo. The r~ 
includi: ldl material infnnuati<m ne-1:es!ioilJY lO fully and 
accurntely ideutify mi ~lain the q,,tratiom. capabilitiH and 
putmnu history of the n11m,ed firm 3 w~ll iu tM ouDmlup. 
,;oom,t ~ aftilia~ daCll)f. 

l recopiize fuat the iofun.88.tioo submitted in this application is 
£or the ~ of i.nwcmg. certification app£0\ -al by a 
![IOl'ffllmCUl a~y. J uudcntand thst a ~\'fflmlfflt ~­
may. by mcam ii deiems i,ppropriatc. dctfflll.Ulle 1hc 11,curac)' 
and truth of the ta1emcnts in the application, .iaJd I auroorize 
such 11gacy 10 coruad any entity namtd in the aw(icatioo. and 
tbt DIWied firm's~ ,~es. ~ instinatioos. 
Cffdit a~lfi. 1,;0lllnk;ton. dicor~. aod other «nifyil1{!: 
a~t$ for the purpose of '-"fflf)'UIJ ~ wfonmtiou ...,tied 
and ihlermining die mmed firm"s eli~'biliry. 

l IIJRC 10 ubout to ,o,•ffll1Dffll 111.ldi1. iwtOW~ IWd ~iew 
of books. re,ror<h. ~ aod !im. iu '1iil<lt¢'-·a- form t!W)• 
exi t, of the named finn and its. aflil.ia1es. imp«tiou or its 
pJIIOCS(!>) ofbu$hlt$$ wl equipmmr. a.ud to permit imaviews 
of its prini:ipal5.. •~ . and miployel!'$. I u:u.dentalld that 
rri.Ml to pmnit !o\.lCb ioquines shall be ~ for denial of 
«mficatiou. 

1f av.-arded conlnlel. "~- rouc:~ion lca5" or 
Sl.Jbk-Mc. l IIFft fO prot1_\1tly aod ~11}· prcnidc ~ ~ 
<:onlfactOI, if any. and the Department, (tcipieut aJCDCY, or 
federal ~ 11.i,.en,;y on m oo,owi ~. l;USffllf. ~e 
and acairate inf~ reprdins ( I) wen performed oo lbe 
pniject: (2) payment ; and (3) prqx,sed c~es. if any. to the 
farqotQ 8CflUIFUlClll\. 

t .1Fff to pro'lide \\Titten notic-e to the ~mt a,mcy or 
Unified C'ertifieslioo Propmi of .any m111fflal chauF w ~ 
infonmtion cootained io the: orip;ina.l application \\ithin JO 
~ days ofs.uch 1,:banp {e.f... o~'UCftbip ~ 
addrewtdqlbooc number.~ net worth ~"C~ S 132 
million. ek:.). 

I admowled,e aJ1d apw tb/lJ aoy mi~~oos iu this 
applicarion or- in re«icds pettaiuinll to a ~ or subc~ 
\\i.U be gnnmru for ll!!llllll1llting any cOQ1faet ar wb0onn:act 
which may be awardi!d: denial or re-.-ocati.on of c,eriliicstion: 
~i,oa and dcbamlCllf: and for i.Jlitiabll!: aciion under 
fedmll m'or ~tatc-Jaw~ lhlw taremm.1. mud or 
other appfuble offenses. 

I certify ,bat l am a soc::ially aod econouvaUy ctisad\·amallffl 
indi\idual \\00 is aQ OU'ller <if the 1100·\'~~td finn ~kio, 
~6carion M II Dis.ad\'ao1a,ed .Bus.mes,s Enm:pri5ie or AiJ]Xl(f 
Cooceuico Disadvanta@ll!d Business Enterprise. lo upport of lll)' 

RppliatiotL J cmify that I mn II memba- of~ or more of ti~ 
folklvi'inJ!; P')I¥. nnd lhl!r I tun~ bdd 81)'$elf (Kif M II membff of 
the l!f()up(~): (~ all that ~ty): 

CJ Fem.tie O Bbcl American Cl llispanic Americao 
0 NathY: Americau O Auan-Pacific American 
Cl Subcol1rinml A.$ian Amcrieiw O Other (sp«if)•) 

I crmfy fbat I am socially disa<h.-!Wb~ beause I ba,-c hem 
Mabje1:ted to rKial or i:dwK pRjadi4:t' or wllmtl litM. or ba...-c 
~lffcml. tiae dJe4:1 of di.smmimrioo.. ~ of wy ideu,ity 
as a mnnber of Oat« more of die p:oops identified abm-e. 
wilbot:ic reprd 10 my indiYid1w qualities. 

r further~· mat my~ oo "'«th<ioes uot ~~ 
S 1.31 millioo. and rb&i t am ecooomica.lly disadvanta,ed 
becmM m)' ability 10 compete in die free eu,apri~ ,,--stem hM 
been impaired du. to dimmimed C&pltll aad ardit 
opportunities M ailq)lffll to omen in the wnr or similar line 
of bus~ who art UO( ~i.ally and ewuomicaUy 
ctisach:mtapd. 

I ~tare under pcoalty of perjury thar tbt' mf0111J11tion 
prmided in tbi application IIQd supporti.o~ ~ i.!i ~ 
andCo.fR'C. 

Sip1t1tt _______ _ 
(DBE/ACDBE Applicaru) 

XQUBJ CEB.JIQC'AJE 
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L1't1FOR.\I C£ktmCATIOX APPUCATIO!" 
Sl~RTIXG J>OCl'.'llE.STS dlECKLIST 

la onltr to .-CHrlpl,t, :'"OW •pplk-Mioa for DBE or ACDBE c.rdGntion, ~• ... ,, ... _.. «ipi,n oC dot ,!w f'ellei1liq 
REQl,afD ••-••'- A failllln to Mlppl)· uy laf'onmdH f'NIU"ltd b)· tt.. l'CP IBl!lr rnlllf la you fttm"-"d 
l>Bt/Ad>BE ~doll-

Btftffl'fd "9tll#ff1fhl9t ,ill .4ppllfq,W 

: Ri~ (that incmde pl ei. of emp]oyruem with 
.;~dmp: dittn). for all ownen. officen. tmd by 
persomel of rm ~ 6nu = ~ , et Worth Sratc:nient far eadl r.ocW!y and 
ecOIIOlllicatly disad\ 'IIOtaJ.ed_ ow11er-s1 c:omprisiop: , I~, or mott 
of 1bt- ownfflhip ~~of~ applicant 6nn 
;: Pawiial Ftdtnll m l'fflll'll.'> for the twt J ~ if 
applicable, for each disad\.wt•tted owner 
: F~ 111X ~ (Md ~1 fur ~msiou~} fikd by 
mi: firm and it$ effili111:n "idl ~lat~ ~bedidti. for the ~ 3 
yean. 
: Documented proof of oontributions tued to acquite 
ownmlup for each owner (~.g .. both :ndn of caJt«lkd 
ehfe'.'b} 
: • trned loan Md ffl'uriry allf«tnml md bondlfl8, fomn 
, Li~ of~ 11iid.:or ,·ebiclts O\\md and ~ 
~ VIN oumbers. QOP>' of rirh-s. PfOOf of o\\114:fSwp. 
imurance cards fur ach \"dlk:H. 
: Tule(s). registration urrifkate(s.). and U.S. DOT llllUlbffl. 
for each Ind. ow1led or operated by )'Ol.11' firm 
: uc~. hc~n..e rmewal fonm. permit . aoo haul 
authority ff)JfflS = ~pn<ms of all ~t ¢Stare (itu.:ludm, offie¢istorqi= 
space. etc.) own,!d,1~&.ed by )'Otll" 6nn and documen~ proof 
of O\\nenhip;si~lled ll!'aSft 
: Documented proof of any transfers of M5ds lo-'ttom )'OlY 
tinn anclior to.lD'Oll1 any of in owners o, w d:1e past 2 ye.an 
: DBEiACDBE MdSBA 8(11). DB. :MBE/WBE 
.:fflifications, d.mial . 31ld,•or d«ertificat~. if ~ble. 
and any U.S. OOT aweal dl!cisiom on t~ a.ctiOO/i_ 
: Batik auilioriz:Jtimaud ~i~ton· unh 
: Schedule of salsri~ (or odlet mmmeratioo) pa.id to all 
offic:cn. m.ma-!l,Cn, <m"UCn, imd'or fflf«f(ffi, of~ timt 
: llit of all eq,Joyca. job ntln. and data of employment. 
: Pn.x>f of w¥ehoos~iH001~ fa,;:ility o\\~ Qt le~ 
~ 

fnraA:t, ,rhfot lnw«r 
: OriiunaJ aDd my uletXkd Par1nmlup or fowt \."entun: 
ABrceocat 

Cf!!'1'9f'!!tlc1 pr uc 
: Official Articles oflncorpotarioo (:ngnd ~- the $lat~ 
ojfil'it1l) 
: Both sidn of all CCJl)OBle 1od: cmificat~ and j'VUI' 

finn" $lock lr.tffifer led,m-
:: Sba.rdlolder • Al!rfflneot( ) 
: ~tirlults of all tod:boldffl ltnd bo3rd of dir«ton cueetro,~ 

: C'arpora1e by~~ and Ml)' ammdruetlts 
: Corpcn.te baok resolutioo Md baul: ipanire cards 
: Official Certificate of FClfllltlliOII. and Openltin, A(IC~dt 

\\ith 1my ammdwen~ (for UC ) 

Oplfeql l>oq,•fflh Ip 1/t frrnidd ft! ltrPt,(I 

11;e UcP to ll'hi<'h >'OIi are appl)-t;,r 1'ia}' ;-eqr,irn tJ,e 
sr,bmnsion of rlH! foJluu1ng d«uments. If retpte,Jr«i 10 

prO\'ide tlNufl d«,imml, .,w must suppl\· fll#tr, with J'Ol/1' 
c,pp/ictZl'lon c,r' CH tn,J OINitfc ,·isit. 

! Proof of citizenship 
: lnsurnnce •ttreemeot fur nch ~k owuedor operated by 
yourfmn 
: Audited fimncW wremmt {ua\11ibble) 
: Pcnooal Fedcntl Tax murru. for lhe pa,.1 3 ~ Lf 
8JJplicabk-. :fut- othff di~imta,m O\\"Pff'li oft~ 6nn. 
: ff'IJ,i,! .a~mmt\ held by AU;' owner ctaimin!I 
di5-ad\1111tapd srarus 
: Yeaf'offld balancae beets and iocotM 1atemttm fur the 
pasl J )"t'Mli ( or life of.jinn, if l.s:, than thrwt ,am) 

Sgp{lm 
: Li r of prodt~ Jin,¢;, (am~ llod $~t (If d.stributioo 
equipll)fflt ow1l«l a.nd'or ~ 
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e.ctton I. ~andCUIIDIIII acc:oufttl. MDcb. llondl, ....... ..- IICCIOUnla. fFuU YIIIMII (Ust~ I necessa,y). 
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Cog -y- t.111111 Cf To181V81ut 
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I ...,_.., oi:t..,...... PJ°""1..o....,... (U$e i!lllWtlll.,.. as 1ll.l08SSIIIY) 

T0181Pres8fll 
Vabt 

I Oblt(Lis'I) 

Mll'.Ullar 
U8tJilly 

(Balrice) 

ISlhS 
8Sll8I 

insunld' 

Ulnatl\jlJMMIOlft 
andTennsar 
~ 

I decllll'e under penally of P81JU1Y ._ 118 normabon prowled in lt1ls ~ net WOl1tl stataner1I and suppormg doam8lts js compklte, INe and 
amid: ' cnfy thal no assets ha¥&~ 1Jall5tamld10,any: bal~ for kiss 1han 1alr lJllllk« WW It !he la5t two~- I IBC.0!!lfll9 hit !he 
1-.:lm)abOO submlil8d l'I tis appliallDl iS (0(11'8 puiposed ~ ~..-,pron! by 8 gcMIIIl1'llltt agency, I~ ll'lllt II gowinwnanl: 
81,J811CY !MY. by mNOSt dlNifi'6 eppl)pnale, dlt8miine 1118 8CC\l'8q and 1N11'1 of lhlt ~ ln lh8 ~ and lhe persmtll ll8l IIIUth 
staMmenl, and I 11Litrlf0111.ud)~ IO(lllod My ermtynfmlld h lJ'Vt ~ atffi personal l'nlllCilll gaament, iOdutng 1118 flllfflM 
bl!lnlllng ~. aecil ~ conlradDC5, dlenls, and CMhel' C8l1fyrlg agenan forfhe purpose of verifying fie illfDnna1icn ~ aid 
dele!minin,g 11'9, fllll1Md rw,n"s ellgibility 1 ~ and egree the! any rnlsrepf~ 111 flls ~or in~ per1a,l!i!lg 10 a o:Jr1Jat1 °' Sd!COnlract "1111'111 be l10IMS uwmil~ ccnnct « ~ 'llltlich may i:. awen1ed; dr08I Clf NNOallion ot cerolialll0n, '5U$pM$a and 
daban•II; end tor initim\g ecborl ~ • and/or 3tllle lew C011Ca"11111g llllse statemer(. lnludor Olhlr' asdclltN ol'enses 

NOTARY CEIDfJCAlE: 
(hsert ~ siale ~Nllll. 6i1m,lh, or tab) 

DOit 

lnaac:w,gll'II!! n'mnallm ~ bl' mmn, IM~.rll~ ~--~~ Ill ~.1R'I PnvaC')' NJ.(5 u S .C. S!i.?.nl 562JI 
~ The ~Ml ~m~~b'¥(lla p,t1$1)1\111 ~ 'M ~ f1(MI ~t,~ U$fd. diSQO:Sfd. 'A!'nQ_ tWIO 
~ 'l'IU~- flCII Ill! Clt!al:Rd IOll'ild~MIOUI: )'tU'QlnSll!Ji ~ lnbmalJotJ UllleaeCI M ~U!edilll!!l)'il!Olftffl1ll'le )IOll'"ln=n ~ to 
~1J11ne~.,.a~~!DEl ,,.,._orMpail~06EProplll!W,•~.,.4,cf'~ Pn23.,.;J16 vw-,~ 
OOl's CXlffllllde ~ Ad ~ .. ~ I'~ ~ ~ an ~ I 1, 2CIJ) ~ l'A tS.17) 
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~BN-.1 Jmtrectiom fer Cotnplftjq tbr 
Pt..-soaal Ntt Worth Stattlllt'lll 

for DBE/ACDBE Pr01f8lD. £11&811.1(~· 

Please do Dill make adjUStn,m,~ IQ your 5p:ur~ ~llffllt to 
U.S. DOT ~riQlll 49 C.F.R.. Pam l3 and 26. The 
ttl!,tllC)' ihat ),'OU awl)· 10 will use tbe infunnarioo. pmidl!d 
~ )'OU£ mmpll!'led P~ Net Worth (PNW) Stl'ltffllllmt to 
detmuiDe \\~ )'OU Ulfft the KOllOll1K diwh'allt. 
ffiPremenu of 49 C' .f . .R. Pam 23 and ~s. If mere a.re: 
di~ies « (IUC!irions rqardinp yow fonn. lf 1.WIY be 
rmuucQ to you 10 c~I al1d ~Lcte apm 

An w,dnidual's ~ Mt wOflh a..~Oldinf ro 49 C.F.R. 
Pai1. :?3 and 26 includes ouly hi or b!I- o\\n shatt of ~s 
held ~ely. jointly. or as cowmwlity propmy wilh the 
iDdhidual ·s pon~ and e:itCllldes the followinp;: 

• Indhi.duari. o\\'Ut1"Ship inta-es1 :in the applicant 6nn: 
• Indi\idul\l. cq1.Jiry in Iii or ho- prim.\Jy rtsidcncc: 
• T a.,c_ a11d iotaHt p«lllhi6 duu would accrue if retiremml 

!ill\ lll~ « in,·~~ ( C.!£-. Pffl!i,l-00 plMS-. Jpdi\ idual 
RC!f$fffflffll' A~ts. 4010,;) ao;count§. ,et.;.)"'~ 
dntrihtued at the~ time,. 

lndkate en 1M form. if o1ny imm are joilldy o"ntd.. Jf the 
pen.()Ulll net wonh of the majority owner( } of dw firm 
c.~ .S lJ l ulillion. as dcfwcd by 49' C .F .R. PAm ll and 
:?6, die firm is ooc elipiblc for DBE OJ AC'DBE .;,ertification. 
If rbe personal oet wlllth of the majority o\\.n«(s) uceeds 
die S 1,32 million cap al 80}' time after~ firm is certified. 
1he finn is no JouJer tli@ible for certitkariou. hotiid tb.,t 
omzr. it i. your r~bihiy to c:ODJ&l;t yow ,;uufyinJ. 
ap:o,cy in \\TI~ To achise lhaT yoi.ir firm oo loop.a quahfiu 
a!I • DBE or ACDBE. You m1~t till oot all line i•i:ms <m tM 
per-,opat N~ WOfth Sm~. 

If nee~~. U$e adclirimat sheet of p,1llC:r to upon 1lll 
iluonmtion and detaik. If you ha,'C all)' questioos aba\1t 
cou.,cctiu11 llm form. please QOlliact OM of 11K UCP 
,atifywr,: apncies . 

All ~s most be reported at the11 cum:ru fair marte1 \"lllms 
a or the date or your &tatemml . .. ttws.sor •s MUSS<d "'''"' 
for l'flll nttlk, f"" aa11tplr, Is ,not 11«q111/>k'. ~sen, held 
in 111:JU<.1 bould be: in:hv.led. 

CN Qd C•sll £'9h~: Ou pa[K' L fflfet ~ total 
:w¥1Wl1 of caih er cash equivalml in banL: acCOllllb. 
includiJll: c:beckmJ. savin9S- money man:et. c:ertificates of 
depo51t held domcs1k or fom,pt Pl'o\ide copes of1bt bank 

~ -

~llf Att-owms. DlA. ,40JKJ. <&MBs, Pfll .. ,~ On 
~ l. ~e, r:he ft!l.l nlue minm, tax 1111d inrcttSt pcM]ties 
tha would apply i.f \els were di tributed 8/ of the dat.e of 
lhe furm. De:saibe the lllWlba- of shares. name of secunties. 
c-0& market value. da1e of quotation. and total ,-atue in 
~3oapaseZ. 

Breklinl• ... Cas,odilll Atr••ts.. 18".'b. BoJad'1, 

&Pdh.._. A.tc-.. b: Rcpo,t total ,"ahlc on pa~ t. and on 
pae,:: 2. sec:rion 3. entei the name of the s«:lll.11)', hrobra~ 
acc:ouor. R'lireml,rt accoum:, etc: .: ~ rosl. nwbt \'lllut or 
~ MW!!: 1be dare ot quotatiou: md total \-alue M of 1J11t date 
oftbe PNW sta~ut. 

A.swt, Hdil ta Tnnt: Enter~ total ,-atuc oflbc aucr held 
in trust Oll pa~ l. and provide lhe namn of bemfic~ 
aoo ~ff$. and other information m Seeriou 6 on pa,c 3. 

Loas to Sluin-lr:olbn ud Odlff RK.n-.. ln aO( lkttd: 
Enter 3JIXJum~ loatvd to you &an your· firm. &ow 30)' other 
business mrity lO "'hid! )llU oold au O\\'Pfflfflll UltCRSt. Mid 
odicr ~ei\1lbfes 00t li~ed above, C~ Sfflioo 6 oo. 
pap 3. 

.Rnl E1t••: The total ,"atue of ttal ntate exdudw' your 
pnuwy mi<koce 5hould be bit~ on pa~ l . la wctioo 4 on 
pap, ::! . pl~ fut )VW- prinwy rnldml:c in cob.nm l. 
im:ludit11- tbc oddrcs nxthod of iK:quiwtioo. dllte ,o( 
DC<plittd. runnes of deed. purchilse price. J>1tiftd fair llW'ker 
,-aiue. SOW1:e of uwkd' \-aluation. Mme$ of all 1not1,a1;c 
boldm. monp,e:e accO\lltt o.111uber" Md balance. equity line 
of credit balaoce. aud amoWJ.t of pa)'lllffl1 . List dli 
mfomwion fol: all real cstale held Pl~ eruurc- lhat rlm 
sccfKIU contains aU raJ ltSU!tc owoed. iocludinp; mrtaJ 
pr~ \~ propemes._ ~ocnJtierciaJ propi!ftlH, 
penooal propmy ~ or rmtal for 1msioes ptllJ)OS,CS. 

&rm pmpen~s and any ofh« mc.ome produc~ properlm,, 
etc. Attach adchtlOlllll shett if needed. 

Ur. r.~: Ou pafl,C ! . atier die i;ash son;codcr \ 'RI~ of 
tbi M$C'I • . In w,i;tion ~ CID Pill!:C 2. ffltff die W!IUC: ofrbr 
~ COllJWlY. the ~ \-arue of the policy. cash 
5lll'Rl1der \ 11.lue. beoefidaty names.. and loam on the: policy. 

-Olbtt hnoul P1Cll)ffl)' ad Au,b: Enter 1he tWl \-aloe­
of pcrs,osial propaty .ad as5Cfs you 0\\1l on .IX'~ I . Personal 
property indudes motocnhidc-s. boa~. rnulm. j~-clr)·. 
fuauihn. bousdiold ~ . coUectibles. dodiinJ. imd 
~y owned vmic~ that an:~« ~e,d to 
bw.Wffie$ or oilier wdi\idua.ls.. In i«tiou 6 on pa~ .t tut 
~ asw and enter tht ~ \11hw. the balaDc_e of 11t1y 

habaitaes,,. ,,ilc1her t.hc as~ i ws,!Rd. and lieu or .oolc 
infonnll6oo and t$US of payme:11ts. for ~ouiru and 001e-s 
m;c,i,-abk. m.lC'I the tolal ,1\lnt: of all IUODi.es o"~ 10 )'OU 

per$()(illlty. if anr. This would inclode shareholder loans to 
dM!- appJic.am fmn. if t~ W I. If the M-~ ,i imurecl )'OU 

may be- m~ to PfO"'ldc a copy of the policy. Y Oll may also 
be asked to pro,i<k a copy of any lit1as or not.es on dx 
property. 

Od,tt Jllsblffl. laWmh Otltfl' ,a.a. AppJit--Qt Ftrm: Ou 
ptlJC I . tutcr ~ totlll \ 111'.~ of )vW other blJSme' .s 
w-estmmts (exc:lucliu!: the applicant. fmu}. Iii i«rion 7 o.n 
pap 3. enler infamation c:onceminp the bm.ineu6 you 
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hold an o'\llnmhip iot«Ht in. u,ch as sole proprietorship$. 
~joint\~. C01pORtiom. or wuitcd liability 
coq>ontiom (other ltMw the ~caru finu). Do oot reduce: 
~ \muc o( 1bcst mtries by auy loall!> from the- 0n1 * firm 
'° the DBE,AC'DBE appli~ busine 

MertPJff oa R..al £uate: Enter the total balmce on au 
n».?11pF5 pa) bJc on real estate on pa$f l. 

I.Mm oa, U. b....-...: Ent,:r the total ,-'l\Jue of all ~ 
~ oo b(i: lfl5'anm(C pofa;~ on pap.c- l . and eompl,:11: 
sectioo ~ oo pa~ 2. 

Xom & Attouau Pa)-.W. to Ballk aN OdlffS.l On pa~ 
l. ~ion 2. enter de1a.i.l COOCfflUll! any liability. mcl11din,: 
MQC of™"~ oripw and ainwt ~es. paynxnl 
terms, and security/co]bh!ffl information. Tue~ should 
itdude: 11momobile imtaJbnent a~s. Thi~ should not. 
h.owe'\"tf". include any oionp~ lwaau:es ~ tbi infonmtion 
i5. e11pturtd in s«tioo 4. Do not ii:ii:l~ loam for )'0111' 

buurics or mortp~ for )-"0\11 propcrrin in tl.11 section. 
You may be asked to s.ubtni1 1:opy of DOlci'-:.,:c,llity 
~'- .md uv: most m:mr ;11;1:0I.Jlll s.tmemmt 

Olllft" l.bhtldn: On ~ l , truer 1be tOtal value due oa all 
other linbilitih uot listed in the: ~-iom entries.. In sie.:tion 
S. P<ltre 3. report tbr name of tbt indi\"idual oblipted. uames 
of co-si~. desaiptioll of lhe liability. tbe uame of tlllt 
Cllbt)" owfd.. the date (>{° !he oblipliosL payment .11now11 ud 
tmm. Note: Do not i.Acludc tootinpaU liabilsti.n w thi 
~ti()fl. C'oo.t.mgmt li:ibilitm llf'O h.lbilu:ies that be-~ ,o 
yon ouly ifnu 11!\~t(s) 'ibouldoe,;ur. Fw~k. ifJ'ClU 

wmt c°"'ipl,e'd oo a mat:i,·e· IOllll. but you 31'1! not 
~bJe [or the ~t until your rel.ath~ defaulh. ~l l a 
c~ liability. Courin!flll liabiline$ oo !JOf c~Jfft 
toward )'Olli" DCt wortl.i llDlil duiy ~ a<:rual liabilities. 

l .a.pald Ton: Enttr tbt 10ml amotlUt of iill r&Jtcs that ae 
CUPeotly due. bus as-e t.q,aid oo. page L $Id ro~e 
section B 011 paie J. Conti.npnl ta.~ Liabilities or 11.Uticip;lted 
taxe$ for c:umnt Yem' mould not be inr.ll.ldw. ~ in 
demi the name of lht i.umi.idwd oblig.,tcd ~ of c:o­
U,llPCJS. the 1)pe of unpaid ta.'\. to wbom the tu is payable. 
duii: date-. amount. and ro ,mat psopaty. if IIQ}'. the flt'(; lim 
anac~. Jfnone. Slate .. NONE."Youmu 1 inc:Jude: 
docwnentatioo. uch tax liem. to ,mpport the II.IDlll.mts. 

Ioas&n oUalffl: 

Tn■d',n or ;\swt,: If yt1t1 died.eel 11w box wdii:arinti. yc-s 
oo P3F 3 in dilli catc~. provide det&ili on Ml ius.et 

D':\m{ffi (within l ,·~ of'lbe date of this persG1.W 11¢1 

1A"Of1h siale1lle.tlt) to a ,spouse. domestic partn«. rdafo-e. ar 
eutity ill whicll you ha,·e an owuership or ~ficw intettst 
incluctiii, a tnlSt. Include a description of tilt auet: names of 
W.W'-ldum on 1M dftd. ti'1c. OOfc or othu m.mlmffll 
i.udi~ 0\\1tfflhip riJlin. the na.IDC!. of indi\idu.b 
m;a\'Ull!l the ~?$ a.od their ~liitioo 10 the, tmJS.feror; the 
date of Ille tram.fer: and the \"3rue o.r COll\idemtioo RUl\"ed ' 

Subiuit dornnlitmation ~ed on the Conn related ro rhe 
ttm~fer. 

Affltm;k 

Be RR 10 siiµi flllrl dare the ~~mmr. ~~Net 
Wonh Statement runst be ootarized 
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